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THE SPEECH 
OF THE LORD 
CHANCELLOR OF 
England, 1n the Eſchequer 


Chamber, touching the 
Pg8i-nati. | 
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Koh | 
LONDON, hi 
Printed for the Societie of , 


©" Ftationers. An. 160g- 


The Printer tothe curteous | 

| Hroueh orcat haſte ( the common Spoiler of moſt | 
| © ferious Labours, Hillary Terme bang halfe ſpent | 
- | erethis Booke couldcome forth) the word Nox, inthe | 
45: Page, and't 5. line, of allthe Bookes of the firſt Im+ 
preſsion was left out, Which altered the Sentence toa 


| cleane contrary Sence: Therefore, in thoſefiſtimprin- ; 
| ted Bookes, for Quod lego,noncredo, reade quod nox lego, | 
map creds Soar to the correQtion of that place in N 
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4 2ge and infitmities, and how 


g Efore I pre- 
pin the Eſche- 


in R. (.. Caf 

—— which is tow. 
commonly called, the Caſe of 
Pot-nati, 4 | conſidered miine : 


g Thad diſcontinued from 


quer Chamber 
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ouer: ruled mee, and enforced 
mee to waiue the benefitof that 


priutledge: For,lookinginto the |. 
nature of the Queſtion then in | 
hand, and examining the Car-| 


cumſtaunces, I found the Caſe | 
to bee rare, andthe Matter of 


great import and conſequence, | 
| as being a ſpecialland principall | 
partofthe blefled and happy V-| 


nion of great Britaine. 
| heard many learned and 1- 


- | the. reuerend; Judges: and fin- | 
| ding that they did not,all con- 
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 hereupon haue iuſtly challen- | 
ged the priuiledge offilence:But | 
greater and wetghtier Reaſons | 
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" Tothe Renders yl ; i ; 
| curre in in Opinion (though te | 


number was at rr _ of I 


fall | 


it wo! [de not ; kbr a DR 

| |[number) and thatſomethings | 
| | were by-them omitted; which | 
| ſeemed to mee to be: both! per- | 
tinent to theMatter, and neceC- | 
| ſary to:bee: knowne; v\and.more | 

proper and-fit to beeſpokenby 
me, reſpecting the place Thould, | 
| chan by. them , that did wholy:| 
! [binde themſclues: to- theforme | 
| [andruleof legall Argumentand | 
| | Diſcourſe |: Þ thought char'Þ 
| | coulde not, in duetie, fitas a| 
| |dumbeand idle Hearer: onelie: 


| The Cauſe being indicially de-| 
png in the high Court of 


Oo (han- 
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erie ; "where L was to iudge 


of! it accardingt to Lawe, follow- 


cience,and the meaſure bf mine 
owne vnderſtanding, and not 
tw beedwayed vvith theyverght 
of other niens opinions. 

. 1 conſideredalſo,thac alcbogh 
if tutum preeminum 15- often 
true th humane Policte., yet 
ſometime , there is Grimen Re- 
ticentizx ; and therefore the Pro- 
phetlaid 2 mibs quia tacui. And 
hryſoftome obſerueth, that, Tri- 
"us meds; in veritatem peccatur : 1. 
Veritatem pre imore tacendo : 2. 
itatem: in mendatium: Commu- 
0:13. Ueritatem nondefenden- 
da. Remembringthis,my Con- 
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1 | Tothe Readers, || 


—_ 


| Silence, from oftending in the 


——_— — 


| without {hewing the Caules 
| which were layed againſt him, 


. 
4 _—_ 


| mensarguments, andasityvere 


| nounced my 1udgement and 


Thus ,' Duetie and Necelsitte | 


- 


ſcience tould me, thathowſoe- 
uer Silence might in this Caſe 
haue excuſed mee of the ſecond, 


yet I could not haue eſcaped by | 


| 


firſt & laſt. And 1t Feſtus thoght 


itnotreaſon, toſend apriſoner, 


| might haue beene worthily & 
1uſtly cenſured, if ypon other 


fide implicita, [ ſhould haue pro-| 


ſentence -in {o great-a Cauſe, | 


| vvithout declaring the grounds | 


and reaſons vyhereupon | ſtood: | 


(for, ratioſapienti neceſitas) were 


Lore .the ] 
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Tothe Readers. 


| the cauſes that induced mee to 
| cere conſcience, which 1s truly 


= the: Afsiſe depending : in. that 


ta. 4h. 


a 
FSH. - | have 


ſpeake in this rare and weightie | 
cauſe, and the force of truth mo- 
ued mee to ſpeake that which 1 
did ſpeake , without reſpect of 
pleaſing or diſpleaſing any. And 
1o, hauing the warrant of aſin- 
ſaid to be, veluti Comes, & Teſti, | | 
& Index attionum , | hauz inthe | | 
Chancerie tudged and decreed | | 
the Caſetor R. (,. Andthelike 
ludgement is allo giuen by the 


ludges of the Kings Bench, in 


| Court. Thedecree and iudge- 
ment being thus paſſed, diverſe 
| vaperfect Reports, and ſeuerall 
patches and pieces of my Speech 
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b Tothe Readers. Ss | 
havebinputin writing; & diſper 


ſed into many hands, and ſome el 
offredto the Preſſe . The Kings | 
 M* having knowledge there- | F- 
of, miſliked it, & thereupon co- | | 
 manded me to deliuer to him in 
| writing, the whole diſcourſe of 
that which 1 ſaid in that Cauſe. 

Thus 1wasput to an vnexpe- | 
| ted new labour, toreutew my: | 
ſcribled & broke papers. Outof 
which (according to the charge 
| impoſed vpon me)l gatheredalb| | 
| which I had betore ſpoken, & ſo: 3 


hed. diy = EE. — 


| etirdownefaith tully & plainly;| 


| and (asneare as | could) inthe | 
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} 


| Tfamewords | ytteredit:itpleaſed| 
| | hisſacred M* torakeſomeview| - 1 


of1t, & taking occaſionthereby,/ 
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to-rememberthediligence ofthe 
| L.:chiefe [uſtice ofthe common | 


? 


plocegior the ſummiry reporthe | 


adpubliſhedof the ludges Ar-| 


oaments, hegaue meein charge | 


Q 


| tocaulſethis to be likevvile putin 


Print, topreuent the Printing of 


ſuch miſtaken and vnpertect | 


reports of it, as vvere alrcadic 
ſcattered abroad. ; 


_ Whatloeuer itis, it vvas firſt | 


conceiued: & ſpoke out of con- 


| ſcience & duty; andis now pub- | 
| liſhed in humble obedience to | 
my::moſt gracious Soueraigne. FE 
| And:ſo I 'offer and commendit 
| toyour good acceptanceand fa- 
uourablcinterpretation. — | 
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JY Lords,mine age, 
@ mine infirmitie; and 11 
af diſpoſition of health, 
& my decaic and weake- 
& neſle of memorie, and 
| = Deſuctudo, and long dif- 
continuance from this maner of Legall ex- 
erciſe ( abouefoureteene yeeres) haue be- 
| reauedmee of the meanes and helpes that 


ſhould inhable me to-ſpeake in ſo greata 


Caſe. 
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——— or 


0" j  Pofi-nati. : 


I feare therefore , that it-will be deen-' 

| ed preſumption (if notworſe ) tharl ad- 
. | uenture to ſpeake heereinatall; ſpecially 

|  — | after ſo many learnedand judicious Ar- 
| | guments of ſo many graue, learned, and 
Teuerend Iudges, 
| To fay the fame that hath beene faied, 
mult needes be ynpleaſaunt , weariſome; | 
| and loathſome to thehearers; andnorto | 
+ ] faythe fame, isto ſpeake little ro the pur- | 
| ]poſe : for, what morecan beeſaiedthan 
| Fuach beene ? - | 

Yet, for that the Caſe is depending 
| inChancerie, and adiourned hither for dit- 
| ficultiein Law, &there Imuſt giueiudge- 
| ment according to the Law, Whether the | 
HY Complainant bee inhabled, by Lawe, to | 
A | maintaine his ſuitin that Court, ornot : T | 
| | holtdeit morefitting to deliuer the reaſons | 
| | | of my iudgement heere, where others 
3:9 2 haue beene heard, than there, before a | 
Ce | WM. which —_— mar ry m_ | 
= 4. nth beeneſo learnedly and large= | 
= ly debated heere, | o J- 
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Poſt-nati. 4 

And therefore the Caſe ſtandingthus, 
I will ſpeake what Ithinke : And I muſt 
= as one ofthe graue Tudges faicd, I can 
tell no newes ; But ſome old things which 
 Thaue read and obſerued, I will remem- 


ber; bur [| cannotdiuine, or prophetic 


did. | , 
Lamfree,and at libertic Nyulhus addifins 
turare in verba Magstri, and therefore 1 
{ will fpeake ingenuouſly andfreely.  - 
In the arguing of this Caſe, ome things 
| which are of 
(in mine opinion) beene paſſed ouer too 
lightly ; and ſome other thinges which 
ſeeme to me but light, haue beene ouer- 
weighed,as[ thinke. 
|| Halfe an howerstime longer or ſhorter 
[ meane not to ſtrive for, and thereforel 
will preſume on your patience,and aſſume 
to my ſelfe ſuch convenient time as 0- 
thers haue done : And yetI will husband 
time as wellasI can, 


| | I will not beabaſhed to ſtrengthen my 


OO O— 


weake 


| Bux 


de futuris, | leave thatas Luſtice Veluerton 


great weight with mee , haue | 
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tt. At 


\ TheCaſe. 


x 7 '% +. 2. 
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comp. ir 


Ha miemoty with helpe of Gnie ſerib- 
 ledpapers,'as others liaue done : for I ac: 
3 je? vs ot wiſedome to: tollowe 


wile mens xamples- 
Other Exordium, [nfinuation,Proteſta- 
ER ,;or Preface for the Matter it ſelfe ; c1- 


ther.to. Prepare attentive and. beneuolent 


auditors, or to ſtirre offence or miſlike a- 


gainſt either-partie, I meane notto vſe;; it 
is fit:for: Qratours., Ineuer proteſſed the 
Art, ,Thad-never. skill init; Anditisnot 
Decorumfor Iudges , that ought to reſfiect 


the Matter, and not the —— the E 
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- The Exordium the Gruiliabs Gi in; \thiid | 


ba 26 I like well; In Deinomine Amen; 


& Deo primipus 1 inuocato ; othel Exordunl 


carenbitiers:: 104 SEM 2730720 
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| and our Ins 17g off our ſogeraigne 
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of Scotland , an tnfanr' of thtee- yeares of 


| the nine and thirticth yere of his Maieſties. 
| raipne of :ScorAin2, 'hee- was: borne:ihſthe 


Pofi-nath + 


. CCL E.  "ILOED 


age, borne in the: ſaicd Realme' ofiScot- 
and; makerh'titls by his Billts a Meſſe: 
igeand Garden withth'appurtenaunces in 
the pariſh'of Saiot Buttolph- without' Bl- 
ſhops-gate'in the citie of Loygdon:and com- | 
plameth: againſt John Bingley,- and Rithard 

Griffin, tordetaining the Euidences con- | 
cerning the ſame Meſſuage and Lands,and 
taking the profits thereof, «15 (5 1.171 


The Defendants pleade, that the Plain- 
tife is an Alien and that in the third yeere | 
of his Maieſties raigne of England, andin 


Realme of Scotland, :withiwthe ligeance of 
his faid Maieftic;;ofhis Realme of Scoplani, 


Lord the King of his Realme of England: :: 

And the Defendants ſay further z-Fhax 
ar/the-cimel of: chebirth ofthe. Complass 
 panty.and long(before pandbeurrfahichers 
thefajed Kingdomeof Scorlaitovas;:! nd 
fill 35; wuledand governed by the propet | 
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| Lawes: and Statutes of the faid Kingdome 
of Seorland, and nat by.the Lawes and Sta- 
tutes of this Realiae of England:And ther- 
fore the Defendants demaund iudgement, 
Whether the Complainant ought to bee 
anſwered to his aid Bill, orſhal] be recei- 
ued to proſecute the aid ſuite agaivit the 
Defendants, being for , and concerning | 
the title of Inheritance, and euidence tou- 
ching the ſame, . m_e 


Heerey pon the Complainant hath de- 


murred in Law. 


This is the ſpeciall Caſe now depen- 
Ef dinginthe rok. res ; inwhach, and tou- 
| chingall like Caſes ingenerall, mine opi 
nio9-is, and-ſince the queſtion was firſt 
| moqued hath beene, That theſe Poit-uari 
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| maintaine as wel Reall as Perſonal ations 


| anſwered, 


[ Speech Twill remembers'.And In t 
| pinion FT haue' beene fince confir 


| Complainant Robert” Caluine ought'to bee 


| This opinion Idid firſt conceiue vpon 
thoſe rules and reaſons in Lawe(as wel}the 
Common Law of England,as the Cimile law) 
which heereafter ' m the courſe of my 


| many great and weightyreaſons.' | 
yeare of his Maicſties' raizne of Enplind, 


| Commilſsioners for borhthe Kingdomes, 
| itis faid (as IuſticeWarburton noted well) 
| That both the famous 8 anciemrRealmes 


| in allegeance and loyall fubiectionin his 
4 ; i EO . ” SAY ©, I FE PA 1 
| royall perſon, to-his Mateſtie, and hispo- | 


| ſtentie for ever. - 


Polt-nati, © 


forthe ſame. And that thereforethe now 
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Firſt, 1n rhe Statute made in the firſt | 


authorizing the Treatie betweene” the 


of England and Scotland, are: now-ynited: 


. _ . wy - . 


Heere wee hauvethe Iudgement'of the 


Parliament, thatthete is a Vnitiein aHlege- 
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19, Mart.1603 
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Vil Next Cllencth bis Maieſties Proda- 


tofwln ny plaine a declaration: __ 


| x 
| King of great-Britaine; In which Proclama- . 
| £i6p 1 14:among many other weightyreafons, 
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ancets. doe Royall perſon ; ; "Andtherefore 
[fee nbt-how: wee may out of imaginarie 


codeciptszo :abd:by. ſubtile;diſtinQizons 


ſtraine our wittes to pres ſeueral{ allege-! 
ances to one and the ſame Royall perſon, 
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Ne L IY12.Ox; Qdthabrrs - 1604: b ywhich hee | 
wc 26 biryfelfe the Name "ha Sale of | 


| 


| aud ofthe naturalization of the Subietts, ns 
| vas;not done ſ{odainely, noxlightly-;-but ;. but 


| uppngtancandiferious deliberation 
| aduile : 


| Hove prwmety foione, He haue rekcinedfirem 
That ihometatly pon our ſuceefsion,diuerſe of 


he shelfulinthe Laivesof the Lind, 
(nr atinetent: Lewes of \vhis:Realme are: iplo 
Gd; ePrints 35; os namely), that of Eſcucre, 


and 
And therefore ſeemeth:to mee : | 


|Þ& matter ofgreati -— rg T a not 
|t9-bibghtly regarded." cif 


[ Poit-nati. 


| The fame twentieth of October \ thee The Commil- | 
fioners autho« | 


Commiſsioners beganne gheir Treatie.' Of | zeqby vadic 
the graue and iudiciotis Courſe which | mar gabe- 
they held, in debating of the Matter then | and didcont- | 
propounded, I will forbeare to ſpeake: | Decemba, | 
But for this point of Naturalization pow _ 
in queſtion , their reſolution in the end | 
was thus : | | | 

That it ſhall bee propounded to both | T-cells | 
the Parliaments at the next Seſsi1ons , that | miſſioners. 
an Act be made containing a declaration, | 
as followeth: That all the Subiccts of both | ... 7 
the Realmes, borne ſfincethe deceafe of E- | / 
lzabeththe late Qu. of England ofhappic i 
| memory, and all that ſhalbe bornehereaf- 
| ter vnder the obedience of his Maieſtie, | 
| and his royall Progeny, are by the com- | 
mon Lawes of both the Realmes,and ſhall 
be for euer, inhabled to obtaine, ſucceede, | , 
inherite,and poſſeſſcall Lands, Goods, and | 
Chatrels,8c. as fully and awply as the Sub- 
| iechs of cither Realme: reſpectively might 
haue done, or. may doe in any ſort with- 


in the Kingdome where they were borne. | 
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C This 


F  Polt-nati. 


deliberate conſideration , was, in theend, 
| the reſoJution of the greater part of the 


faying it « And diuerſe of the principall 
ludges of the Realme were preſent at all 
times when the point was debated. And 
herein I note the wiſe and judicious forme 
of thac reſolution, which was not to pro- 
pound to the Parliament the making of a 


oO 
new Lawe, but a declaration of the com- 


queſtion. 


Now, it wee conſider who theſe Com- 
miſlioners were , what Lords of the high- 
er Houſe, and what perſons of the com- 
mon Houle, ſelected of all degrees , moſt 
eminent for their learning and indge- 


| asin knowledge, and experience other 
| waies,, . beeing aſſiſted by the graue Iud- 
ges of the Realme :- If this, Lay, bewell 
conſidered , then this Reſolution muſt be 
accompted and cfteemed as a matter. of 


—Y 


— 


great 


This, after long debating, and graue and 


Commiſſioners , not one openly gaine- | 


mon Lawes of both.the Realmes in this | 


ment, as well in Ciuile and Common Law, | 
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orcat and weighty importance , and much 
to be regarded in the deciding of this que- 


tion. - 


_—_— — 


According to this At ofthe Commil- 
fhoners, the Caſe was propounded inthe 
next Seſsion of Parliament. In the higher 
Houſe, the Iudges were required to deli- 


» * - O ' 
uer their opinions. There were then elea- 


 uen Iudges preſent ; whereof tenne did | 


with one vniforme conſent affirme the 


Laweto be, That the Po$i-nati were not 


Aliens, but naturall 5ubie&s ( one onely 
diſſenting.) After this, the Queſtion was 
debated 1in a folemne Conference be- 
tweene both the Houſes of Parliament at 
ſeuerall times, and at great length, and 


| with much libertie : Nothing was omit- 
ted that Wit or Art could inuent to ob- | 
ie& againſt this opinion ; And that was 


done by men of great learning, - and ſin- 


gular iudgement in the Common Lawe, | 


and Ciuile Lawe ;and by ſome other Gen- 


tlemen of the Common Houle, of: rare 


— © " _" — aq 


cat 3.4 C2 | gifts 


The Tudges 
opinion in 
Parliament, 


—_— 


— = to 4 


Pot-nati. 
gifts fortheir learning, knowledge, elocu-. 
tion and experience. = 

At this Conference the Iudges were 
preſent ; who, after they had heard all ' 
that was, or could be ſaid, did confirme 
| their former opinions, which they had 
E ; before delivered in the. higher Houſe: 

| Three of the chicfe of them declaring 
their reaſons, and all the reſt (ſauing one 
alone) concurring inthefame. So, here | 
was now a generall reſolution by all the 
ludges of the Realme (one excepted ) 
and that deliuered, not privately ,. but in 
Parliament ; which without more adoe 
had beeneſufficient to haue decided and 
determined this Queſtion. 


| Theforcead | Touching the Proclamation, it was diſ- | 
| ſtrengthofthe T PH 
Kings proda- | crectely and modeſtly faied by a learned 
| nations. | Gentleman of the lower Houſe , That it | 
| | wasofgreatreſpet, and muchto beere- 
garded ; but-yet it was not binding}, nor 
concluding ::for, Proclamations can nei- 


ther make; :nor declare Lawes ; And'be-- 
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ſides, that this Proclamation was not 


* Poft-nati. 


—_—— 


we 


orounded ypon any reſolution of the re- 
uerend Iudges ; but yponthe opinion of 


| ſome'skalfull inthe Lawes of this Land. 


Otthe ſtrength of Proclamations , be- 


| ing made by the King , by the aduile.of 


his Counſell and Iudges, I will not dif- 
courſe; yet I will admoniſh thoſe that 


bee learned and ſtudious in the Lawes, 


and by their | 9m are. to giue coun+ 
ſell, and to dire&themſelues, and others, 
to take heede that they doe not contemne, 


or lightly regard ſuchProclamations. S113 ; 


And to inducethemthereunto, I. de- 


-firethem to looke vpon, and conſider ad- 
| uiſedly theſe few Proclamations, Prouifi- 
ons, or Ordinaunces, which I will point 


out yntothem ; and of what yaliditie and 
force they have beene houlden to bee in 


conſtruction of Lawe, albeit they be net 


ther Statutes, nor Acts of Parliament. 


 M..H.3. in Dower, the defendant plea _ Dower, 
ded, Quod petens eit de poteState Regis Frar-| 
as, © refidensin Francis ; Erproutſume$t 

of aCon- 
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| aConfilio Regis,quod nullus de poteState Regis 
| Frantiereſpondearur in Anglia antequam An- 


glireſpondeantur de iure ſuoin Francia. This 
the Plaintifes Atturney could not denie; 
and thereupon. the. 1udgement was, Ideo 
fone die. 


Anno o.Hen.z. certaine Prouiſionsand 


| Ordinaunces were made which were cal- 
| led -Prowifiones Merton, where the King af- 
| ſembled his Archbiſhops, Biſhops, Earles, 


and Barons for the Coronation of the 
King, and his wite Queene Elenor ; and, 


| the words be, Prouiſmn eſt incuria Dom. Re- 


is dpud Merton cora Willihelmo Cantuari- 


| enft Archiepiſcopo, GC 'epiſcopis Suffragane- 
| 55:/uds"; Et.coram maiori parte Comitum Q& 
| Baronum Anglie ibidem exiStentium pro Coro- 


| nationeipfius Domint Regis Q& Helionore Re- 


gin , pro qua omnes vocati fuerunt : Cum 


| trattatum eſſet de communi Vtilitate- Regni 


| ſuper articulis ſubſcriptis . Ita proniſum fuit 
E& conceſſum, tam a predittis Archiepiſcopis, 
Epicuphs Comitibus, & nah & rae 
a OATS 
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Re At hd ded 
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B ; FN ds] 
Fitxherbert citetha Prouifion madeAr-!' 

no 19.H.3. in theſe words, Ef prouiſum fuit 

| coram Domino Rege , Archiepiſcopis, Epiſco- 


pis, Comitibus, (& Baronibus;Quod nulla Af= | 


| fiſa Vitime praſentationis de cetero capiatur 
de Ecclefiis , Prebendatis nec de Prabendis. 


This Prouifion was alowed and continued | 
for Lawe, votill-}. 2: Anno 13: Edw.1ca.5. | 


which prouides the contrary by expreſle 
words. Te 

Anno 6. Ed.r. the King and his Iudges 
made certaine Explanations of the 'Sta> 
tute of GlouceSter, which are called, Expla- 
nationes ſtatutiGloceStrie : And theſe be the 
words, PoStmodium per Dominum Regem 5 
Iu8iciarios ſuos fate ſunt quedam Explana- 
tiones quorundam articulorum ſuperins poſi 


| rorum . Which Explanations haue euer | 


ſince beene received asa Law. | 
There is a Proclamation by King Ed.3. 


bearing Te8te at WeStwinSter Anno 15;Edw.3. | 


And ludge Thorpes opinion Pa. 39. Ed.3.7. 
both which I will now forbeare to report, 
and wiſh the Students to reade the fame 


A 


PoRt-nati. I! 


in |- 


| Anno G-Fd.t, 
Explan flats- 
| Glouceſtre 


A Proclamaa« 
tion.15.Edgz. 
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Au ſee both the effe&, and the reaſon, and the | 
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Poit-nati. TY 
| in-the/printed Bookes , where they ſhall 


cauſe thereof ; They are worth their rea- | 
ding, and may-informe and diretthem. 
what iudgement to make of Proclamati- 
| ONS. 


' -:. Touching the opinion of the Iudges, 
fome haue obieted (yet modeſtly, and 

TI ſuppoſe, according to their conſcience 
-| and, vinderſtanding ) That there is/ not 
like regardeto be had of Iudges opinions 
ue in Parliament, agen: to bee of 

eir iudgements1n their proper Courts 
 andScatesof Iuſtice : for, inthoſe places 
their Oath bindeth them ; but notſo in 
the other. 


b- 


1- To thisl anſwere : The reverence, 
| and woorthineſle of the men is ſuch, as is 
not to bee quarrelled and doubted of, if 
there: were. no Oathe at all : For, itmen 
of ſo/'great and eminent places feare not 
God and his iudgements, euen outof a 


2 nn. —_—— 


religh- 


—_— 


AO 


| 


religious conſcience, wh gh is Frenuman- 
re peccatum, & flagrum po$t peccatum,it may 
be doubted thatthe externall cceremoniec 
of adding a Booke will little auaile. . - 


2 'Their Oath doth bind themias much | 


mthe Court of Patliament.as intheir pro- 
perCourts : fof, that is the ſupreme Courr 
of 'a}l ; and they are called thither .byithe 
Kings Writ, notto fitas Tell-clockes; or 


| idlehearers; bur,quod perſonaliter inter fitis | 
nobiſcum, ac cum ceteris de Confilio noStro ſu- 


per diftis negotiys trattaturi, peShrumg, Conf; 

lium impenfuri : And thoſe Negotia be Ar- 
dua & vreentia negotia Regni c.Andtheir 
Oath, amongeſt other Hons , is, That 
they ſhall counſell the King truelyin his 
buſineſle. FE] Js 


| 3 Thus Exception may ferue againſt 
the Indges, .as well in Caſes when they ſit 
and gjue judgement, as Iuſtices of Aſhiſes, 
| Nifs Prins, Ojer and Terminer , and Gaole- 
Deliverie j-as in this Caſe of Parliament: 
for, therethey haucnone other Oathbut | 


theirgenerall Oath. : - » ©. 
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4 It becomey ys'to eſteeme. of Iudges | 
now ;. as our forefathers eſteemed them in 
times paſt; for , asthey ſucceede them in 
Time and Place (Ithanke God,: and the 
King; Ihauencither: cauſeto feareanyfor 
diſpleaſure, nor to flatter any for fauour : 
wherefore I will neither beafraid , nor a- 
bathed to _ what I thinke:) 1 ſay 


therefore , that as our Iudges now ſucceed 


the former Tudges, in Time and Place ; fo.) 
they ſucceede them, and arenot inferior to 
themiin Wiſedome, Learning, Integritie; | 
and all other iudicious and religious Ver- | 


TUCSs | 

| - Then let vs ſee what the-wiſedome of 
Parliaments mt times paſt attributed to 
the Iudges opinions declared in Parlia- 
ment; Of-which there bee many Exam--/| 
| ples; but. I will trouble you but with.two 
orthree: e453 .26 : mig aq2r" 

I'wil not remember Richardrhe ſeconds. 
time: (of which fomeof ourChroniclers | 
doe: talke 1dely £: and;vnderſtand, little) 
where-power and: might of ſome potent 


Poſt-nati. 


perſons opp reſled1uftice -,-and faithful | 


Judges, for expounding the Lawſound- 


|ly, and truely. The firſt that I will re-| 


member, is this: 


In the Parliament 28. H6. 16. Tanuarij, 


the Commons made ſuite, That }/. de la 
| Poole Duke of Suffolke ſhould beecommit- 


| ted to priſon for many treaſons and 0+ 


| ther hainous crimes committed by him. 
The Lordes in-Parliament were in doubt 
| whatanſwer to giue ; they demaunded the 
|-opinion of the Iudges : Their opinion 
| was, Thathee ras. notto bee commit- 
ted ; And theirreaſon was, for that-the 


a 


Commons did not charge him withanie 


| particular offence, but with 'generall 
| flaunders and reports; And therefore be- 
cauſe the Specialties were notſhewed, hee 
was not tg bee committed. This opinion 
was allowed; And thereupon 28. January, 
the Commons exhibited certaine ſpeciall 
Articles againſt him, viz. That hee con- 


ſpired with the French King to muadc 
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En Polt-nati. & of 


the Realme: 8&c.- And thereupon hee was | 
committed tathe Tower, - nt 


| - 2 In theParliament Anno $1. H.6. in| 
the vacation (the Parliament being conti- 
| pzed by prorogation ) Thowas Thorpe the 
Speaker was condemned in a thouſand 
| pounds dammages in. an. action of Tref- | 
| paſſe; brought agaift bim by the Duke 
of: Yorke, and was:committed to prifon in 
Executian-for the-fame .. Aﬀer, when the | 
- Parliament, was re-aſſembled, the Cams. | 
 mons made fuite to (the! King and: the 
Lords, to haue Thorpe the Speaker delt- 
vere ;; for the good exploiteaf the Parl- 
 atnent ; whereupon, the: Duke of Yorkes 
| Counſel declared the: whole Caſe at | 
| large.” The Lords demaundedtthe opt- | 
pion of the ludges, whether, in that Caſt; | 
Thorpe ought ta bee deliuered out of pri- 
| | fon by Priniledge of Parliament: : The | 
 Iudges made this aunfwere, That they | 
24 tnot ta determinethe Prwiledge of 
that high: Court of Parliament ; Bur for 


all. 
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edth. bin 


be 
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__ 


Courts , incales where Writtes of Swper- 


| feders for the priuiledge of the Parliament 


be brought vato them , They aunſwered: 
That if any perfon that is a Member of 


before the Parliament , it is vſed that ſuch 


dome and libertie , freely to-intend the 
Parliament . Hereupont was concluded, 


That Thorpe ſhould ſtil} remaine in pr- 


ding the priviledge of Parliament, and 


| Walter Moyle , one of the Kings Sericants 


| at Lawe. And then the Commons were 
| commaunded inthe Kings name, bythe 


* Biſhop of Lincolne ( inthe abfence ofthe 


2TI 


the declaration of rocecding in lower | 


the Parliament bee arreſted in ſuch caſes | 
-| as bee not for treaſon or-felonie, or for 
ſuretie of Peace, or condemnation had | 


perſons be releaſed ; and may make At- | 
_ | rurney, ſo as they may haue their free- | 


fon according to the Lawe , Notwithſtan- 3 


that hee was the Speaker . Which reſolu- | 
| tion! was declared to the Commons by 


| Archbiſhop of Canterbury then Chauncel- 
lor) tochooſeanotherSpeaker. © | 


D 3 zln| 
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Poitnati. 


3 IntheParliament An.7.H.8. aQue- 
| ſtion was moued, Whether ſpirituall per- 
ſons might bee conuented before tempo- | 
rall Iudges for criminall cauſes ; Thereſir 
TIohn Fineux and the other Iudges deliue- 
red their opinion, that they might and 
oughttobeeſo. And-their opinion was 
allowed, and maintained by theKing and 
the Lords : And D Standiſh , who before 
had houlden the ſame opinion , was deli- 
uered from the Biſhops . And it isworth 
the noting, what wordes paſſed in thar 
Cafe betweene the Archbiſhop of Canrer- 
| bury, and that worthy Iudge Fineux. 


Wrigol Er. | 4 Tf aWritof Errour beebroughtin 


| rour ſued in 
| parliamene, | Parliament ypon a Iudgement giuen in 
| the Kings Bench, the Lords of the high- 
er Houſe alone ( without the Commons ) 
are to examine the Errours ; But that 1s | 
bythe adwiſe and Counſell of the Indges, 
who are to informe them'whatthe Lawe 
15, and ſo to dire& them in theirjudge= 

ment. Andifthe iudgement bee he Af 


chen | 


Po-nati, 


then commaundement is to. bee given to- 
the Lord Chancellour to: doe Execution 
accordingly, And foit wasin Anno7.R. 
| 2+1n a Write of Errour brought in Parlia- 
| ment by the. Deane and. Chapiter of Lich- 
| field, againſt the Prior and Couent of New- 
1 port-Panell,. as appeareth by the Record. 
| | But if the iudgement bee affirmed: , then. 
the Court of the Kings Bench are to pro- 
ceede to. execution ihe Iudgement, as. 
it appeareth in Flowerdewes Caſe P.r.H.7. 
fol. 19, Butt 15-to bee noted, thatinall 
ſuch Writtes of Errour, the Lords areto- 


& + 


proceedeaccording to the Lawe.; and for | 


their judgement. therein they are infor- 


med andguided: by the ludges, and doe | 


not follow their owne opinions or diſcre- 
tions otherwiſe. 


This extrauagant Diſcourſe touching 
Proclamations , and Iudges opinions de- 
livered-.in Parliament , and how: they 
ought to bee regarded; I haue thought 

materiall and neceſfarie,,. both-in reſpect 
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of | 


 Poli-nati, 


pe CC EE 


| Theprocefle 
and ce of 


| proceeding in. | 


the Caſe of R, 
C,now 1n que- 
Kion, * 


ofthetime wherein wee ltue, and the Mat- 


rer which we hauc in hand : And theſe bee | 
thinges which I thinke haue beene too 
lightly paſſed ouer : But ifyou condemne 
ir as 1mpertinent, I muſt then confeſle I 
hauepreſumed too much vpon your pati- 


, 


| ence; [ pray you beare with mee, itis but 


my labour loſt, anda little time mi{E-ſpent, 
if it ſeeme ſovnto you : You arewontto 
pardon gteater faultes ; Call it either a 
Paſſe-time , or WaSte-time , as pleaſeth | 
you. Now, to returne to the Caſe we hau 
1n hand. | 


_ The generall Queſtion, hauing had | 
this paſlage ( by Proclamation, by Com- 
miſlion , and by debating in Parl1ament) | 
remaineth yet without _—— 
ment : Andaseuerie man abounds in his 
| owne ſence, ſo euery oneis left to his owne | 
opinion ; Specially thoſe that were not | 
 Gatisfied. with: the grauc Reſolution: of | 
the Iudges in Parliament , which ( al> | 
though. ſore may tcarme and accompt | | 
| | 


—{ 
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£ Poit-nats. = ws - | 
as: bare:opinions) T muſt alwayes yalew, | 
and eſteeme. as a reall and abſoJuterudge- 
'ment . Now, [I ſay, this generallQueſti- 
on is reduced to.two-particular Caſes, and 
is tudicially depending in two the higheſt 
| Courts otIluftice in this Realme ; and that 
is by one Complainant againſt feuerall 
Defendants for the freehoulde and inhe- 
ritance'of ſeuerall parcells of Land : and 
(as M. Solicitor faid well ) 1s a Caſe, not 
| fained, nor ſurmiſed, buta true Cafe be- 
tweene true parties ; And being Questio | 
| zuris, non fatti, is-by both theſe Courts 
| adiourned hither to bee decided, and de- 
| termined by all.the Indgesof England, as 
| the rareneſle of the Cafe , and the weight 
| and importaunceof it, both for the pre - 
* | fentandthe faturedoth require. 
And the Caſe being of this nature and 
qualitie , it is- not amiſſe to obſerue the | 
proceeding unit : for, it is woorth the ob- | 
ſcruing ,-and not to bee forgotten. The 
Defendants counſel, men of greatlearn- 
ing, and intheir profeſgion inferiour to 


E none. 


; 
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none 'of-cheir qualitic and degree, men | 
 conuerſant and well exerciſed inthe Que- 
| ſtion, and ſuchas in the great conference 
KBS - . 
| 1n parliament,moſt of them were ſpecially 
' | ſelected & chole (tor fo they wel deſerued) 
| as moſt ſufficient, able, and fir, as well for 
Learning and Knowledge, as forall other 
S giftes of Witte and Nature, to handle ſo 

| | OTE 
hen, | greatandrare a Queſtion. And although | 
PT | it hath pleaſed them of their good diſcre- 
tion to yſe the paines but of a few inthe | | 
| debating arid arguing of the Caſe at the 
Barre : yet no doubtthat was done vpon| 
mature deliberation and conference with 
| all the reſidue And whatſocuer the Spi-| 

rites, 'the Learning, the Wiſedome, and 
Knowledge of allthe others, vpon long 
ſtudy could affoorde, was put into the 
mouth. of thoſe few.to ſerue as Organs 
and Inftraments to deliver it vnto vs; 
which they haue ſo well and ſufficiently 
ks tip that they deſerue greatpraifs | 
and commendation : For, in my poore 
| opinion ,' the witte of man could not de-.| 


td 


— 
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Po$t-nati. | 
uiſe to lay more touching this Queſtion | 
in Lawe than they hauctaicd. And what- 
focuer hath beene ſithence ſpoken for that 
part, it is for the Matter bur the ſame in 
ſubſtance, which the counſell at the Barre 

did deliver ; though it hath beene yari- 

ed in forme, and amplified with other 
wordes and phraſes, and furniſhed with: 
ſhew of ſome other ſtrained Caſes and au- 

thorities. 19012; 

| The handling of it by the learned and 
reuerend Tudges, . hath beene ſuch, as it 

may _— to the world;, thit euerie 
one hath ſpoken his owne heart and con- 

| ſcience ; and hath laboured. by long ſ{tu- 
| dieto ſearch outthe Lawe and thetrue rea- 

ſon of the Lawe in this rare Caſe ; and fo 
| they haue ſpoken, as Coram Deo & Angelis; 

None, with defire to ſeeme popular ;. for 

| nothing ought to bee tam populare quan | 
'Veritas:Noneto ſeeme to be Time-ſeruers, | 

or Men-pleafets ; for the King :(whome 
vader God they ſerue): being Pater patrie, 
and ſoucraigne head of both theſe great 
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| many wayes. may leade to one end of the 


| 
| 


| 10urney ; 1o. diverſe and ſeuerall reaſons 


voited Kin omes, 1s tothem both ; like 
| as the head of a naturall body is toall the, 


Members ofthe lame, and is not, nor can 


| not bee partiall more to one than to an 0- 
{| ther . Hee delitethin truth , and deſireth 


it; and without truth hee can not bee 


| pleaſed, . Hee ruleth by his Lawe , and | 


commaundeth his Iudges to miniſter to 
all. his Subie&ts Laweand Luſtice ſincerely, 
and truely ; and equally and indifferent- 


| ly, without any partiall reſpeR.. 


It, was never ſcene, but that mn all rare 
and difficult Caſes, there haue beene di- 
uerſitie of Opinions ; but yet without 


7 breach of - Charitic ,.. which is the Bond 
| of Vnitie. Soit hath happened in this 


Caſe: The Caſe hath beene argued at 


large by foureteene learned _ 
| rwelue of themhaue concurred in iudge- 


ment , but ypon fcuerall reaſons : for , as 


| 


may condtice to one true and certaine 
conc[ufion. Gt Bi 


L — 


F 


| the doubt in 


Po nati. 


And here may not onutthe woorthie 
memorie of the late graue and reuerend 
ludge, Sir John Popham , chiefe Iuſtice of 
the Kings Bench deccaſed (a man ofgreat | 
wifedome , and of fingular learning and 


1adgement in the Lawe) who was abſo- 


utely ofthe ſame opinion, as he often de- 
clared, as well in open Parliament, as0- 
therwiſe. 


The Apoſtle Thomas: doubted of the 
Reſurrection of our Sauiour Teſus Chriſt, 
when all the reſt of the Apoſtles did irm- 


ly beleeue it ; But that his doubting con- 
firmed, in thewhole Church, the Faitvof 


| the Reſurrection. 


The two woorthy and learned Iudges 


- { that have doubted in this Caſe, as they 
| beare his Name, fo I doubt not bur their 
| doubting hath giuen occaſion to cleare 
| p? he - and foto confirme'| . a 
| in. both the Kinedomes, * both for-the | ©; ©: 
| Preſent and the Future, the truth of the | - - 
| tudgementin this Caſe. 
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Thus;my Lords,haue you hitherto no- 
thing frommee but Amen, to that which all 
theludges (fauing two ) haue faicd ; and 
| much more. you cannot expect from mee: 


| Yer, ſince I muſt give iudgement in this. 


| Caſe ; and Iiaiedinthe beginning, that I 
would render the reaſons of my iudge- 


| ment : (for that is the courſe of argument 


I muſt houlde) I will now deliver vnto 
you, whatarethe ſpeciall and principall 
reaſons that firſt haue induced mee, and 
ſtill mooue me to houlde the opinion 
that I doc : Andas I'goe Iwill nxt 
to cleere ſome doubts and queſtions , that 

partly jn the conference 1n Parliament, 
| and partly otherwiſe, I haue heard made ; 
rouchingthis Caſe it ſelfe , but 
alſo touching the forme and manner how 
| t.i580 be decided and iudged, 


|- \TheCaſeis rare, and new, (as ithath | 
| beene ofteri faied:) it was neuer decided 


Terminis terminangibus ; It was never iud- 
Lawe, whichis apo= 
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ſtiveLawe; nor by indgement ofthe Tud- 


ges of thecommon Lawe. | 
Now , the firſt Queſtion is ( as ſome 


| would haue it) How it is to be judged, 


and by what Lawe ; and haue wiſhed that 
it might have ſtayed vntill the Parlia- 


' | ment, and (o bee decided by Parliament. 
| They that make this doubt, I will letthem 


demurre, and die in their doubts : For, 
the Caſe becing adiourned hither before 
all the Indges of England, is now to be iud- 
ged by them according to the common 
Lawe of England ; and not tarrie for a Par- 
liament : For, it is no tranſcendent Que- 
ſtion, but that the common Lawe can 


| and oughttorule it, and ouer-rule it, as 


Iuſtice Williams ſaid well. 
But then this Queſtion produceth an-= 


other ; That is, What is the Corhmon 


Lawe of England ; Whether it be us ſcrip- 
tum, or nonſcriptum ; and ſuch other like 
nicetics-: For , wee haue in this Age ſo 


| many Queſtionifts ; and Q#o modo and 
| Quare, are ſo common in moſt mens 


—— 


odd 


mouthes, 
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What is the 
common Law 


_ of England: 
& whether it 
be Tue ſcriptum 


[3 


Quzeltionifts 


| 
7 
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mouthes, that they leaue ncither Religt- 
on, nor Lawe, nor King nor Counſell, 
nor Policie, nor Gouernment out of que- 
| {tion, / 
Andthe end they have in this Queſti- 
Fon, What is the Common Lawe? is to 
ſhake and weaken the ground and princi- 
ples ofall gouernement : And inthis par-. 
ticuſar Queſtion of the Law of England, to 
overthrow that Law whereby this Realme 
hath many hundred yeares beene gouer- 
ned in all honour and happineſle : or at | 
leaſt to caft an aſperſton ypon it, as | 
though it a and yncertaine . I | 
will therefore declare mine opinion in | - 
this point plainely and: confidently, as | 
 thinke in my conſcience, audas I hindeto | 
be ſufficiencly warranted by ancient Wrt | - 
WM ters, and good authorities voide ofall ex- 
| ception. 


 Thegrond | - The common Law of Englandis groun- 
| fthenom-. | ded yponthe Law of God, andextendes it | 
- | ſelfeto the originall Lawe of Nature , and 
the vniuerfall Lawe ofNations. | 


When 
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When it reſpe&s the Church, it is 


called Lex Ecclefis Anglicans, as Magna 


Charta ca. 1. Ecclefia Anglicana habeat omnia 

ſua iuraintegra & illeſa. 
When it reſpeRs the Crowne, and the 

King, it is ſometimes called Lex Corone, 


las in Stat. 25. Edw.3. cap.1. Lex Corone An- 


glie 86% ſemper fuit &c. And itis ſome- 
times called Lex Regia, as in Regiltrofo 61. 


| Adiura Regia ſpettat : And, Ad conſeruatio-| 
nem iurium Corone no8tre , & adiura Regia 


ne depereant Cc. | 
When it reſpectes the common ſub- 


[iedts, itiscalled, Lex Terre ;asin Magna 


Charta ca.z.9.Nifi per legale tudicium parium, 
velper legem Terre. BU 2 
Yet, inal! theſe Caſes, whether it re- 


| ſpectes. the Church, the Crowne, orthe 


Subics, -it 16 comprehended ynder this 

enerall tearme ; The common Lawes of 
England : Which although they bee for a 
great. patte.thereof reduced: into writing ; 


yetthey are-nat originally Leges ſcripte. 


This I fir learned of thelate Lord Trea- 


COIN WI” __ — tn. Ad. Wc 


My ſurer | 


The common 
Law is not 0- 
riginally Lex 
ſcripts. 
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2g furer Burleig h_ (whoſe Honourable me- | 
morie England can neuer forget) and hea- 
rig it from him ,-I indeuored by my pri- | 
vate ſtudie to latisfic my ſelfe thorowlie 
| in it. And, whoſoeyer-ſhall well conſi- 
dertheLawes of England, which were be- | 
fore the Conqueſt (whereof wee haue |: 
fome Remnants and Patches) or lince | 
the Conqueſt yntill Magna Charra, Anno 9 
| Hiz.will —_ little doubt of't. 


In Ha 2. time Glanuile writeth thus; Le- | 
Les Anglicanas licet nou ſeriptas, leges appella- | 
rinon videtur abſur 

\And in. Hey. 3. time Bradon writeth 
thus; Cum autem fere in omnibus Regionibus 
| vrantur legibus @& iure ſcripto, ſola Anglia v= 
| ſaebin ſuis finibus inrenonſcripto & conſue- 

' © "| Pudine; inea quidem,ex non ſeripro us. Vonit 
quod ſt vi us comprobau.. | ; 

But may not agreewith Brafton X [ha 
| Sola Anglia vſaeit ture non Forl 
rn. 5 j | ares learned 
Wruecrsof the Cuuale Lowe: ,; — auncient 
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for thus they write : Ex non ſeripto Tus ve- 
mit quod vſus approbauit. And thus; Ins Ci- 


[cripto perpetus careat, hoc enim falſum- et. 
Nam && Conſuetudines in memoriam conſtan- 
fHorem reducuntur im Scripturam ,” cot catera 


ſcriptum ins &$t : id et, qudd a ſcriptura vis e- 
7115 non cepit nec pendeat . Sohereby it may 
appeare how in this wee concurre with the 


F-4 
 Ciuile Lawe. 


But hereupon theſe Queſtioniſts moue 
an other Queſtion , viz. It the common 
Lawe be not written, howthen ſhall it be 
knowen ? 


« 
o 
"2 
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andof this our time , dochould the fame 
| opinion, touching the Ciuile Lawe'itſelfe, 


ide dichum ex non ſcripto natum &t.And;Ins | ' 
non {criprum dicitur Conſuetudo, non. quod | 


quoq; que fine ſcriptura per ficiuntur : Sed non | 


To this 1 aunfwer ; It is the common. 
cuſtome of the Realme (as Bration faicth,' 
| Ins enit quod oſ us comprobauit ; ) Andit 


How the com - 


—_ hour of 
E ma 
be +v>nayg 


Obieft. 


Refponſ: 
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Principles, 


Maximes and 


| | fonby tafancie &c. 


Principles, then, former —_—_— ol 


| ued, allowed, and put in practiſe and ex- 


Pot-nati | 


ſtandeth vpon two maine pillers 8 prin- 
cipall parts, by whict it is to bee learned 


and knowen. | 


The firſt 1s, certaine knowne princi- 
ples and Maximes, and ancieut Cuſtomes, 
againſt which there neuer hath beene, nor 
ought to bee any diſpute. As in Caſes of 
Subiecs ; aneſtate in Fee-ſimple, for life, 
for yeeres, Dower,Curteſie &c. © | 

In Caſes ofthe Crowne, [the Female to 
inherite : the Eldeſt ſole to bee preferred : | 
No reſpe& of Halfe Blood : No tenant 
in Dower , or by the Courtelie of the 
Crowne : No difabilitie of the Kings per- 


"The ſecond is, whore there be noſuch 


uen in like Caſes : And theſCbe but Arbi- 
tria Iudicum, & Reſponſa Prudentum,recei- | 


ecution by the Kingsauthoritie, | 


PofL-nati. 


..Of theſe Bratton ſpeaketh - ; Ego Ha ry 
| Brafton animum erexi ad rvetera Tudicia' tn | 
ſtorum perſcrutanda ;fatiaipſorum, Confilia, | | 

(. Reſponſa in vnam ſumma FOES com | 

tam. 

? And before the Conqueſt, King Erhel- 

bert icauſed a Booke to bee. made, which 

' was called Decreta Iudiciorum : Andki POORER 

Alured did the like,as maſter Lambarda = | Plicatione verls 
| dicious and learned obferuer of Antiqui- | PN >; 1 | 

ties, doth remember. © + 

Of theſe alſo the Tudges ſpeake H. 33. 
H.6. Moyle, f0.8. We rule the Lay according 
| to the auncient courſe . Aſbton, fol.g. All our 
| Lawets guided byVſe , and by | 26th And 
' Pryſor faierh;fol.g. There cannot be a pofitiue 
Law, but ſuch as was iudgedor made by Sta-: 
| cute. Wherein Fnote allothathee equal- 
 lethaludgement witha Statute,  - 

' In 36. H.6. fol.:25. Forteſcue reaſonerh | 
thus ;The Lawe is as I haue ſaid, and ſo hath 
 beene alwaies fince the Lawe beganne. 

In 37.H.6.f.22.4/cue reaſons thus ; Such 
a Charter hath bin allowable inthe time of our 
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PP Precedants be ſufficient for vs to follow: And 


Pretdeceſſaurs which Wereas 5 ſage and lear- 
ned as we be. 

- In H.4.Edw. 4 "IVY Markham EY | 
anhihus; It is good for vs to doe as it hath 
bin ſed before oi time , and not to keepe one 
way one day for one party,and another day the 
contrary for the other party: And ſo the former | 


ud bewasgiwuen accordingly. ©. 
Frey the L x0 Caſe JEM 6. For- 
| reſcue faith further ; Wee haue many Courſes 
and Formes which be houldenfor Lawe. - 

- | Alfo cuctic oneotf theſe foure princi- 
 pall Courts, The Chauncery,Kings Bench, 
Common- -plees, and Eſchequer, haucin 
many things ſeuerall courſes. and formes | 
=res ou obſerued for Law, and that nor | 
onely inthatproper Court, but alſo inall | 
Courtes through the Realme ; whereof 
many Examples bee dmbied:i in the 
- Caſe of the Mines in Plowdens Commenta- 
res. | 


 Thethind: Butifthere "ANV7 IF) for- | 
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| their owne knowledge and ex 
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mer er ludgements; nor direQE Exim 
Precedents; thet this Rufe _—_ 
En is this... 


levpn. 


urther 
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\Therei TF1 Rate in the cothino: Lawe; 


tum.” Et concordent Clerici de Breue factendo; 
ita quod nullus recedat a Cancellaria fine reme- 
dio:For the Chicery 18 properly Officina Tu-. 
ſtitie & AEquitatis;where all original writs 
(which in ancient times were the Grounds 


| ofall Suites) are deuifedand framed. And 
| theſe Clerid were graue and auncient men ; 


 $kilfull, & long experienced in the courſe 
| of the Chancerie ; and called Clerici de prima 
Forma : - Andof latetime Magitri Cancella- 
7s; who in new andſtrange cafes, beſides 


had oftentimes conference with the graue 
Iudges for the deuiſing and framing of 


Statute JV.2. cap.24+ EF quotieſcung, de c4- 


| 


that is now caſu noutim remedium eſt appon#= | 


erence, | 


| new Writes when-neede we +14 And | 
this T take to bee the ſame which1s-in the 


fero euenerit in Cancellaria ,, quod in no caſt | 


— 


St.W.%. C4.3+.. | | 


Anne 13. Ad.te | 
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neperityr. breise; 45 in confimileaſu.cadete fab | 
codem ture &f fimiliindigente remedio, non re- 


peritur , Concordent.Clerict de. Cancellaria in | 
breui faciendo, vel atterminent querentes in | 
proximum Parlamentuym; a ſcribantur taſus 
in quibus concordare non poſſunt, & referant 
| eos ad proxinum. parliamentum : Et de con- 
ſenſu Iuriſperitorum fiat: Breue »:1e contingat 
de caterdi,. qudd Guria Regis deficiat La aa 
rentibus in InSticia perquirenda. 
Wherein I note theſe three hinges: : 
Firſt, The Clerkes are to agree ; and if | 
they agree , that is an end, and ftandes 
for Lawe', and then no refetrement tothe 
Packemene. Second, If the Clerks agree 
not,and ſothe Caſe be referred tothe Par- 
liament ; Then De Conſenſi Iuriſperitorum | 
fiat Breue:So Conſenſus Iuriſperitorum is the 
Rule, and notthe multitude of yulgar opi- 
nions. The third is, That luſtice Pile not 
themwhich complaine : Which will of- 
ten faile, if you ſtay vntill a Parliament: 
For Parliaments are notto becalled forthe | 
wrong of a few priuateSubiedts : but for 
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| generall and certaine Rule in the Ciuile 
Lawe, which I reſeruetothe laſt parte of | 
that which I meaneto ſpeake in this Mar- | 


the great and yrgent affaires of the King 


and the Realme. + | 

| I finde allo a like Rule inthe Ciwule 
Lawe; Vbinon &t direfta lex ſtandum &t ar- 
bitrio Iudicis,vel productdum ad fimilia. And 
another faith , De fimilibus ad fimiliatudict- 
um & argumentatio recipiuntur. US 


4 Beſides theſe , there is an other 


Tere ff; 


| So, leauing that vnto a more proper 
place, I will hereupon conclude, That 
if there beeno former Iudgements, not 
Examples, nor Precedents to bee found, 
then Concordia Clericorum, 8 Arbitrium It- 
dicum-is to ſecke out the true and ſolide 
reaſon ; and thereupon to' ground their 
[udgements in all new Caſes : Forit was 
truely .faide by a learned Gentleman of the 
lower Houſe,Deficiente legetecurrendum eſt 
ad conſuetudinem; Deficiente confuetudine re- 


Lhe tad —_— 


G 


curren- 


| | 
Vbinoneftdi. | 
refta Lex 6, | 


4 |; 


 Arecqueſtto 

heats 
ofthe Tuuile 
Lawce 


currendum. ad rationem. And fo from the 
Indges weſhall haue Reſponſaprudentumto | 


| parts of che world ; and I reverence the 


decide all ſuch new Caſes and Queſtions. 
And according to this Rule, all ſuch new 
doubts and queſtions haue beene reſolued 
and decided by the graue Iudges in former | 


times. , 


- Buthete, before T proceede further , I 

am to make a ſuite, which is this: 
| That whatfocuer I haue ſpoken, or 
{hall happen to ſpeake of the Ciuile Lawe; 
or whatſoetfer I ſhall cite outof any Wri- | 
ter of that Law, I pray tauor oft my Ma- 
ſters that profeſle it. ' | acknowledge that 


Lawerto be auncient and generall-in many 


profeſſors of it, as men of great learning, 
wiſedome, and iudgement. I protefle it 
not; I haue learned little of it ; butin that 
little Thave found that inthe reall and e{- 
ſentiall partes of Luſtice, the Ciuile and 
common:;Lawe-doe. in many things'con- 


curre , though they differ much in the 
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| forme and manner of proceeding. . And 


| duce of that Lawe , will bee to ſhew how 
the common Law and Ciuile doe agreein 
one reaſon and iudgement in thoſe things 
which I ſhall ſpeake of 
| YetlI muſt take libertie to ſay, That 
| neither in Spaine, nor in France (thoſe two 
great Monarchies) itis vot generally recet- 
ued nor allowedas a concluding and bin- 
| ding Law. 
They take therethereaſon of itonelie 
as a direQio to their proceeding & iudge- 
ment : But to. produce or alleadge it asa 
| concluding or binding Law, was no leſfle 
than Capitis pena. | 
This I make not of my ſelfe; for, be- 
| fides common practiſe and experience , I 
haue an honeſt and ſubſtantiall witneſle, 
| Maſter Adam Blacwood a Scottiſhman, a 
man of fingular learnivg in the Ciuile 
Lawe, who defendeth in hke manner the 
Lawes of Scotland, as appeareth in his 
lcarned Booke .intituled, Pro Regibus Apo- 


———— 
—— 


that which I (hall haue occaſion to _ | 


G 2 logia, 


( 


Blacwood c4.10 


 Poft- nati : 


logia ; written by ainſt a ſeditious 
Dialogue otLibell mm George Bucha- 
nanzDe inre regni apud Scotos,where he tells 
him, Aliud Sceprrum,aliud Plefirum. But it is 
not amiſſe to recite his owne words, which | 
arethus; Philippus cognomento Pulcher,cum | 
Lutetie ſupreme iuriſdiftionis curiam inStitu- 
ret, cam Romano iure ſolutam eſſe declarauit- 
incams, ſententiam verus extat eins Curie de- 
cretum, ne cauſarum patroni Roinanarum Le- 
gum auttoritatem patris legibus opponant.Sed 
cumille bono & «quo uiti videntur & proba- 
bilem-otilitatis publice cauſam continere, nos 
earum vtimur haud imperio , ſed ratione cui 
omnes homines narure praſcripto ſubijciuntur. 
Quin etfi quid aduerſus rationem legum Ro- 
manarum perperam ac temere iudicatum eſt,id 
earum multis penis haud 48timatur , ſed vel 
| Principis, vel ſuperioris magiStratus arbitra- 
tu.Nam cumin publici muneris partem admit- 
fimur , & conceptis verbis inauguramur, ſ0- 
| Jemmniſacramento regiarum & municipialium 

legum atg, morum obſeruationem,nulla Roma- 
1 inuris mentione,. ſpondemus . Apud Hiſpanos 
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narum legum auttoritatem vel in foro lauda- 
rent, vel in puluere ſcholastico profiterentur. 
| Sed ft quid occurreret patrijs legibus ac mort- 
bus indefinitum quod iudicanti religionem ad- 
ferret , vnicum erat eximendo ſcrupulo regis 
conſulendi remedium. Alaricus Toloſe regnans, 
idem Gothis imperauit, vt fi quis aduerſus.iÞ- 
fins leges , Ciuule Romanorumins citaret , te- 
mere fattum morte lueretur. 
Now to returne to that which I haue 
rouched before, I fay, that when there 
is no dire&t Lawe, nor preciſe Example, 
we mult Recyrrere ad ratione, & ad reſponſa 
prudentum:For,although Quod non lego,non 
credo, may bee a trueand certainerule 1n 


itis notalwreies fo : For wee muſt diſtin- 


diuinam, or elſe wee ſhall confound many 
things in the ciuile and politike gouerne- 
ment of Kingdomes and States. For, the 
firſt Precedent which wee haue now , had 


45 


capitis panam ijs indiftam legimus qui Roma» 


Diuinine; yet for interpretation-of Lawes, | 


ouiſh betweene fidemmoralem, and fidem 


no precedent when it began ; Butas Tac 


G 3 fs 


Recarrend, ad 
Kationem oc, 


Quyod non lego 


non creds, 


of Statutes, 


tus ſaith , Qs nunc oetuIiſima creduntur 
noua fuerunt, & quod hodie exemplis tuemur, ' 
inter exempla futurum &t. Aud to thole 
that hould, that nothing isto bee done 
but by former Examples , Horace ſpeaketh 
thus; O imitatores ſerum pecus : And Cicero 
faith, Non exempla maiorum querenda , ſed 
| confilium et eorum a quibus exempla nata 
oe explicandum, 

Thus hath L.iſtice beene duely admini- 
ſtred in England, and thereby the Kings 
haue ruled , the people haue beene gouer- 
ned, and the Kingdome hath flouriſhed 
for many ag 26 yeeres ; and then no 
ſuch buſic Queſtioniſts moued any quar- 
rell againſt it. _ 

Thus haue all doubts growing vpon 
Magna Charta , aud Charta de Fordta, 
made 1n King Heyry the thirds time , and 
vpon the Statutes of Weitmin.1. Weitm.2. 
Wetm.z. and many other Statutes made 
|inEd.. time ; And vpon Prerogatina Re- 

gi, and many otherStatutes made in Ed. 
2. time, beene from time to time ex- 


A. ttt 
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pounded ; and fo of Jater times, the Sta- 
tutes of Fines, of Vſes, of Willes , and ma- 
ny moe. 


' Thus alfo haue all Doubts and Caſes, | 


whereof there was no Statute or Poſitwe 
Lawe, beenealwaics expounded: for fuch 
are molt of rhe cafes which wee have 1n 
our Ycere-Bookes, and Bookes of Re- 
ports, which are in effe& nothing but Re- 
ſponſa prudentum, as Tuftice Crooke d1d true- 
ly fay. 

Vpon this reaſon it is, that ſome lawes, 
as well Statute Lawe, as common Law , are 
obſolete and worneout of yſe : forall hu- 
mane lawes are but Leges temporis : And 
the wiſedome of the Iudges tound them 
to bee vnmecte for the time they liued in, 


| although very good and neceſlarie for the 


time wherein they were made. And there=- | 


fore it 1s faide, Leges humane naſcuntur,vi- 
gent, & moriuntur, & habent ortum, ſtatum, 
& occaſum. $5 

By this Rule alſo, and vponthis reaſon 
itis, that oftentimes auncient Lawes are 


changed 
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Expoſition 
ot Lawes. | 


Lawes obe 
ſolere. 


Lawes chan- 
d. 
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changed by interpretation of the Iudges, 
as wellin Caſes criminall as cuule. 

In criminall caſes the Law was Voluntas | 
reputabitur profafo ; but itis not ſo now, 
ſauing in treafon onely. | 

In an appealeof Maime Britton fol. 48. | 
ſaith, Soit le Iudgement., queil perde autiel 
member , comeil auer tolle a le plaintife ; but 
tis notſo now. Fl 

In auncient time, one preſent, aiding, 
comforting , and aſfciſting to a murder, 
was taken to bee no principall , but an ac- 
| ceſſorie, as itappeareth M.4o. Edw.z. fol. 

42. O& 40. li. Aſſ. p.8. & þ. 25. But now un | 
that caſe hee 1s 1udged a principall. And 
ſoit was ruled by all the Iuſtices M.4.H.7. 
18. and ſo-Plowder affirmeth the Lawe to 
| be,in his Commentaries fol.99.47 100. 

In civile cauſes 4n auncient time, the 
Lawe was houlden, Thathee in Remain- 
der in Taile could not haue an action of 
Waſte, nor bee receiued ypon default of 
tenant'for life : Bur afterwards, the Lawe 


was often iudged otherwiſe ; and ſo is 


em 
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the common experience and praQtiſe at | 


| this day. 
In Amo 4o. Ed.3.28; Fynchden , chiete 
luſtice of the common 'place , ſaith, that 
in ancient time the Vicar could not haue 
| an Action againſt the Parſon ; But hee 
faieth the contrarie is vſed at this day, 
which 1s the better. 
In ancient time a Difleiſee could not 
enter ypon the feoffee of the Diſleiſor,for 
ſauing of the warrantie ; but for many 
yeeres the Lawe hath beene houlden 0- 
therwiſe, and fo the common practiſe 
yet remaineth. : 
By this Ruleit is alſo, that words axe 
taken and conſtrued , ſometimes by Ex- 
tenſion; ſometimes by Reſtriction; ſome- 
times by Implication; ſomtimes a Diſiun- 
Que for a Copulatiue ; a Copulatiuefor a 
Diſfiunctiue ; the preſent tenſe for the tu- 
ture;the future for the preſent; ſometimes 
by equity out of the reach of the wordes; 
ſormtime words taken in a contrary ſence; - 
ſometime figuratiuely, as (ontmens procon- 
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of words, | 
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tento, and many other like ; And of all | 
theſe, examples be infinite, aſwell inthe 
Ciuile lawe'as Common lawe.. 
Lincs. | And oftentimes the reucrend Fudges 
| thepriaie | haychad ſuchagraue regardintheir pro- 
Counſ{ll, J6Y 
ceeding, that before they would reſolue, 

orgiueiudgement in ſuch new caſes,they 
defired to conſult with the Kiages priuie 
Counlell ; as appeares in diuerſe caſes in 
king Ed.z. histime. Pa 

RY. aflaulted Adam Brabſon in. pre- 
ſence of the Iuſtices of Afbiſe at V/mche- 
fer , tor which 4. B. complained by Bill | 
| before the ſaide Iuſtices , alledging this } 
- | offeticeto bee1n deſpite of the King and 
_ | tis Tuſttces, - to his dammage of an hun- 
| dred pounds. R. /. pleaded, Not guil- 
| tie ; and, was found guiltic; and dawma- 
| ges taxed to tenne pounds, , Thereupon 
| the Iudges awarded him to prifon-in'the- 
| Sherifes keeping. And forthe Fine, and: 
| that whichſhopld befartherdone forthe 
| King, forthe aflault doneinthe preſence 
| of theludges. , they-would hauecthe ad- 
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caſe, becauſe R. (. didfirike a lurour at 


againſt one of his friends, It was 
hand ſhould be cut off; Het his lands and 
the words in theBooke.. 


Inthis caſe I note three things. 


Conn 
|. <1 -: BP 
| when the Counſell was alfo conſulted 


| not proceedet in this caſe before they had 
againe conſulted with the Counſel. 

| 3. Thatbefore 4mo1g.E4. hers 
was no like caſe nor precedent for ſuch a 
Tudgement ; And therefore the Iudges 


4 ferred Wit 


uiſof the Kin: ;Counſell : Fork, in 5 a like F , 
VPe eſtminſter , which paſſedin an Enquelt | 
:Sud- THO 
ged by all the Counſell , that his right 


goodes: forfeited to the King. Theſe bee | 


'The Judges conſulted with the | 
had a like Cale balocs' 


| with, viz, 41.19.E,3.andyathey would | 


would not of themſelues pronounce that | 
heauy Judgement before. they: had: con- | 
1 the Counſellcouching t the 


Give, | And after they had the opinion | 
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| and adviſe of the Kinges Counſell, they 
proceeded to that Judgement. Tex 
|» | acgoga5 | | Thomas Pebtred Knight , brought a 
| Forme-done againſt a: poore man and his | 
| wite ; They came and yeelded tothe De- | 
bL- mapndant ,, which-ſcemed ſuſpitious to 
| the Court : whereupon they examined | 
| | the Matter, and ſtaied Iudgement , be- 
cauſe it was ſuſpitions. And Thorpe ſaied, 
-þ that inthe; like Caſe of Giles Blacket it was 
| ſpoken ofin Parliament : And weewere | 
commaunded-, that when any like Caſe | 
| ſhould come,weſhould not goto iudge- | 
ment. without good aduiſe. Wherefore | 
ſue tothe Counſcll, and as they will haue 
8 | vs to doe, wee will; and otherwiſe not, in 
| this.Caſe. © 1G 


W_ 
% 


| M.40.E4, 3-34- . Greene and Thorpe were ſent. by the 1 
| Iudgesto the Kings Counſel (where there | 
Fe were 2/4. Biſhops and Earles) to demand | 
| of them, whether by.thie Statute 14.8.3. | 
| a6, word tnay be amendediinaWrit, | 


; = _ } 
| I bes x hi he ONE alwell:| 
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alwelas ailctter or a illable:for,theſtatute 


ſpeakes but of aletter or aſillable;8it was 


| anſwered, Thatit may well be amended; 


For,:there can not bee a Word without a 


| Sillable ; and that it vas a nice Queſtion 


of 10 ſagemen. 


Thus Arbitria Tudicum , and ReFfponſa- 
pridentum haue becnerecciued,, allowed, 
and reuerenced in all times as Poſitive 


| Lawe ; and foit muſt be till; For; other- 


wiſe much miſchiete and-great inconue- 


niencewill enſue : for new caſes happen 


euery day : No lawe euer-was,or euer can 
be made that can prouide remedie for all 


future caſes;or coprehend allcircumſtan- | 
ces of humane actions which Iudges are | 


to determine: Therefore,when ſuch hap- 
pen , 'and complaintis made ; whatſhall 


Iudges doe ? Shall they giue no remedie | | 
to the partie grieued 2 Shall they ſtay for | 


aParliament 2 Interim patitur mug .. They 


muſt:therefore follow Diftamen rationis 3 
and fo giue ſpecdie juſtice. And in nd 


| diſctetion, 


ved ; H 3 ny. 


\, 


| 


Tadpes to be 
dire&ted by 
reaſon and 


Obieft, 


1. That the com | 


mon Lawe is 
VAcertcn. 


4 


Pola. 


| they muſt yous' themaſclues by diſcreti- 


My” and what not. 


| ſtice, by which the people are gouerned, 


ny 1 \matters ; of inkiteriall circuraſtinces 


ON. 
- As1n iudging vpon Preſumprions;To 
FO any which: be Preſumptiones temerarie, 
| which Probabiles, which Yiolente. 
So for Time ; what | Is a conuentent 
Time, and akes. not. | 1 
So for Waſte ; what is Wa te "_ 


So for Tenders of money ; what is a 
conuenient place for tender oh mony,ard 
what not : and what isa lawfull Tender, 
and whatnot. 

So for Diſparagement ; whatis 56G; | 
paragement , and what not : And fo of 
other the like caſes, which are infinite. 


if lfit be faid(for ſoſome haue faid)That 
if this be thus, thenthe common Laweof | 
 Expland is-vncerten ; and fo the rule of lu- 
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| - Bythe fame reaſon' it may be fid;Thar 
all 


e Lawes of all nations are vncerten-z 
For, inthe CiuileLawe, which is taken to 
be the moſt vniverſall and generall Lawe 
in the world, they hould the ſame rule 


and order inall caſes which be out of the | 


dire& words of the Lawe ; and. ſuch ca- 
ſes bee infinite : For,.as Lſated, new caſes 


ſpring euery day as malice and fraude in- 
creaſeth. And lincethe Roman Empire | 


beganne,. molt of their Lawes be ether 
Elifta Principum, or Arbitria Iudicum,or Re- 
ſponſa prudentum. Andin their Iudgements 
they are guided by Arreſts and former 
ludgements,a may appeare inthe: books 
of many that haue collected ſuch Arreſts, 
And they attribute ſo much to ſuch for- 
mer Judgements , That as Þ) 5/or equal 


 leth them to: a Pofitme. Lawe:,. ſo: they | 


ould; That Sententia facit Ins ,&> res iudicata 
pro veritate accipitur,& hy Injer eweſs lezis 


: | Vinti obtinet« 


Nay (whictvis moreyncerten) ſome 


: | irmes my relieypon. DoRours opinions 


deliue- 


Reſponſ. 
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'delivercd in their Prelections and Treati- 


ſes. And when they findethem varying, 
anddiftering one from another (as ſome- 
times they. doe) then they preferre that 
which is Conmmunior opinio: And ſo in good 
reaſon they may : For, Pluralitas idem ſen- 


tientium ſemper ſuperat ; quia facilius muenitur 


quod a pluribus queritur. il 
| But to concludethis point, I would | 


aske of theſe Noueliſts, what they would 
haue done in Sibill Belknappes caſe, if they 
had lived in Henry the fourthstime? - 
Sir Robert Belknappe, that reuerend and 
learned Iudge, of whome ſundrie noble 
and worthie perſons , and ſome now of 
great & eminent place in England are deſ- 
cended, was baniſhed outotfthe Realme, 
(Relegatus in Vaſconam,) not for any deſert 


| or offence of his , but by the mightof his 


potent enemtes, and malice'ofthetime. 


ſhe was wronged ; ſhe brought aWrit in 
her owne Namealone, not/naming her 
Husband . Exception wastaken againſt 
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he Lady his wife continuedin England; 
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it was adiudged good,andſhee recouered: 
and the Indge Markeham ſaid; 


Ecce modo mirii qudd famina fert breue regis, 
| Non nominando virum coniuneti robore legis. 


Here was a rareand anew caſe, yetit 
was not deferred yntill a Parliament : it 
| was iudged, and her wrong was righted 
by the common Law of England, and that 
Ex arbitrio Tudicum, U ex reſponſis pruden- 
tum; and yet 1t was counted Mirum with an 
Ecce. 

Now to apply this to R.Caluines caſe : 
his caſe is rare and new, ſo was that : There 
is podiret Law forhiminpreciſe and ex- 
preſſe rearmes. : There was neuer iudge- 
ment before- touching any borne in Scor- 
land, fince King Iames beganne Ins happie 
raigne in England : Hee is the firſt that is 
brought. in queſtion : So there was no 
dire Lawe for Sibill Belknapto fue inher 
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| it, becauſe herhusband: was liuing ; and 


owne- name without her husband:, who | 
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was then liuing : nay rather there was di- 
ret Lawe againſt it; yet by the Lawe of 
England ſhze had iudgement to recouer 
with an Ecce modo mirum : So by the lawe 
of Englandiudgement ought to bee giuen 
for Robert Caluine, but not with an Ecce mo- 
do mirum ; but vpon ſtrong Arguments 
deduced a fimilibus, and ex dittamine rati- 
onis. 


| 


_ But before I cometo thoſe arguments, 
I wil vie a few words more touching ſome | 
Rules which I haue read for the interpre- 
tation of lawes. LDR 
Note foure Thereis a ora uveand lear ned Writer mn 
| teria the Cimle: Lawe that ſetteth downe foure 
- ofLawes' | aies & formes of interpretation of lawes: 
that is, firſt, 7 ary / ng hiStorica ; ſecond- 
ly, Etymologica ; thirdly, Analogica ; fourth- 
ly, Prattita. 

In the Argument of this Caſe all theſe 
_ | formeshaue beene ſed, and largely hand- 
| | led : and the two firſt be thoſe that ſeeme 


butlightto me, andthercforein mine 0+ 
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pinion haue beene too much ſtoode ypon, 
land ouer-weighed. | 


For the Hiſtoricall interpretation, it 
| is alwates darke,obſcure,and yncerten , of 
what kingdome, countrey, or place ſoeuer 
you _ ; I doealwaies and onely cx- 
cept the diuine Hiſtories written in the 
Bible. 

Liny ſaith, In tantarerum oetuState multi 
femporis errores mplicantur. 

Saint AuguStine ſpeaking of the ſuppo- 
ſed Bookes of Henoch faicth , Libri it ob 
numiam antiquitatem reyauntur. 

Wherefore, for this parte let this ſuf- 
fice, whether in the beginning there were 
one or ſcuerall Kingdomes in great Bri- 
ftaine.; or one or ſeuerall Monarches and 
Kings of theſe two great & famous King- 
domes in great Britaine. The King our So- 
ueraigne 15 lawfully and lineally deſcen- 
| ded of the firſt great Monarchs and Kings 

of. both the Kingdomes; and that by ſo 
| longa FarWwas . line of lawfull diſcent, as 
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| world now knoweth ; and therefore to in- 


Diviſions , Subdiuifions, Alluſfion of| 


who bee Aborigines , Indigene, Alienigens, 


| Erymologicall interpretation of the 
| words Ligers,and Ligeantia, is as vncerten 


_ | Lawyers ; And:ſo yponany of theſethere 
| caunot be any:certen Rule found for Tud- | 


thorn he exceedeth allthe Kings thatthe | 


uire further of Hiſtoricall knowledge in 
is Caſe, I hould it needelefle. | 


For the Etymologicall interpretation, | 
there hath beene very much faicd , cucn as 
much as Wit and Art could deuiſe; There 
haue beene alleadged wanic Definitions, 
Deſcriptions, Diſtin&ions, Differences , | 


wordes, Extenſion of wordes , Conſtru- 
ion of words ; and nothing left ynſear- | 
ched to finde what1s Ligeantia, Allegiantia, 
Fides, Obedlentia , Subieftio, Subditi ; And 


: — 


__ 


Aduenticy, Denizati,Uc. And much of this 
hath beene drawne out of ſome Writers | 
ofthe Ciuile Lawe; amongſt whome the | 


and doubtfull , as it is with our common 


_ Poſt-nats, | & | 


ges to iudge by, eſpecially in new and rare | 
| Caſes. " ON rs 

As for Definition, Vlpian teacheth ys, | 
Omnis definitioiniure Ciuih eſt periculoſa:and 
its ſaid, that Definitio eSt duplex : Propria, | ; 
que combat ex genere, & differentia : Impro=' 
 pria, que & deſcriptio vocatur, Q& et queli= 
bet rei defignatio ; So Definition and De- | 
ſcription are often confounded ,: and borh | 
| yncerten. Then,fince both beyncerten and 
dangerous, Iwill leaue both, and feekea | 
more certen Rule to iudge by, © © 

As for Etymologie ofwords, I agree 
with him which faieth , It is Lewis & fal- 
| lax, & plerumque ridicula. It is a Pedant 
Grammarians fault .. Marcus Varro'and 
others haue *beene noted for it :- And 
| if you examine the Examples which | | 

ſome doe bring, you will perceive how | 1 
1 | ridiculous and yaine it is . Sothis Rule | | 
will not ſerue to finde out that which | 
{ wee ſecke for : Theſe bee but Tendiculs 0 
verborum,& Aucupationes ſyllabarumas one | 
calleththem : Trmay haue'ſomeyſe, and 
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forop a turne in Schooles, but i it is too light | 
for iudgements i in Lawe, and for the ſeates 
of Iuſtice. | 
Aquinas ſetteth Join a more certen 
Rule, In yodbus videndum , non.14m 4 quo, 
aim ad quid fumantur. And words ſhould 
j taken Senſu currenti; tor Vie & Cuſtome 
is-the beſt: Expoſitor both of Lawes and 
Wordes ,, Quem- penes. arbitrium 7 ins 5 
norma loquendi. 
.. Wherefore, of the many and bunk 
diſtin&ions , diuifions , apdſubdiuifions, 


| that, haue beene madein this Caſe, I will 


fay no more but, Confuſume$t quicquidin | 

em ſollum and will conclude with 
| Biſhop Tuel; 4 man may - phages 
TW Mae of DiStinttions. 


"Sh leaving hk Hiſtoricall FEE E- 
eywologicall interpretations, and theſe 
curious and ſubtile DiſtinRions and Di- 
uiſions,Lay Ligeantia,or Allegiantia vnder- 
ſtood Senſu artrenti ; is. vinculum fideit? o- 
bedientie, asIuſtice Daniel faid well. And |. 
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| hee thar-is borne inany of the King 
minions , and yndertheKings obedience, 
is the Kings hege ſubie, arid borne 4d 
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fidem;Regis (tor that is the proper and an- | 


cient word which the lawe of Enzland hath 
vied ; Ad fidem Regis Anglie, Ad fidem Regis 
_ | Francis) and therefore hee cannot beea 
Stranger or Aliento the King, or inany of 
his Kingdomes ; and by conſequence, is 
inhabled ro haue lands in England, andto 
ſae, and be ſucd in any Reall ation'for the 
ſame. MONT GE OD Of! 
And Ligeantia hath ſometimesa more 
large Extenſion :'For , hee that is an Alien 
borne out:of the kings Domunions; yn- 
der the' obedience of anotherking , it hee 
dwellin England, and be protected by the 
{ king and his Lawes, hee oweth to-the 
king the ductic of Allegeante ; and fo hee is 
Ligatus Regi, and Ligeus Regis: and it hee 
commit treaſon, the Inditment ſhall bee 
contra ligeantis fue debitums,as it was mn Shir= 
ey the French-mans Cale: yet ishee'not 
| the Kings ſubie& : for, heewas-notborne 
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| eTalogica. 


| 4dfidem Reggr ; Bur, thisisnor that Lige- 


ance which wee muſt finde : For, ina true 
and lawfull ſyubie&, there muſt bee Subic- 
tio, fides, 45 obedientia ; and thoſe cannot 
bee ſeuered ,:no more than true Faith and 
Charitic in atrue Chriſtian . And hee that 
hath theſe three 4 natinitate,is Ligeus Regis, 
and can pot bee a Stranger or Alien tothe 
King , Or in his Kingdomes . And that 
it is ſo, may be proued by the Rule of the. 
other two interpretations of Lawe ; That 

0 CS, I Pradkica. «al 


King Iames hath now the Kingdomes 
of England, &uegrea' and wo om 
les . G ; and Jer cent ; al 
theſe Day, rr 5 er vader his 
ſubieRion and obedience. 

| King Henry the ſecond had England and 
Normandy by. diſcent, from bis mother 
Mywdthe Emprefſe;and Aviow, and Maine 
by diſcent from his father. Geffery Planta- | 
genet;and Ireland by conqueſt. 75 
rand and Ireland:| 


by | 


_——_. 


_— 
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| and beſides, Edward the 
France by diſcent from his mother Queene | 


Poſt-nati. 
by diſcent from his Grand-father Heyry 
the ſecond : and Aquitany by diſcentfrom 
his Grand-mother Queene Elenor wife to 
King Henry the fecond, and daughter to 
the Pike of Aquitany. 

Edward the firſt had all the fame by 


| diſcent ; and parte of Scotland by Con- 


queſt. 
_ Edward the ſecond, and Edward the 
third had all the fame A diſcent alſo: 


ird claimed all 


1/abell, and had the moſt part of it in poſ- 
ſeſsion ; and fo had Henry the fift and Hey- 


ry the ſixtalſo; 


Now if in theſe kingstimes , ſubiectes 
borne in thoſe Countries, being then vn- 
der their obedience, yvere no Aliens, but 


capable of landes in England : And if at 


this time ſubie&s borne 1n Trelad,or Gern- 


lands in England; then, by an Analogiall 


| interpretation, why ſhould not ſubietes 
borne in Scotland be at this time in like de- | - 


— 


ee 
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K oree? 


ſey , and Terſey be no Aliens, but capable of | 


] 


—_— 


fic ad finnlta. 
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gree? For,in proportion, and in likeneſſe, 


and conueniencie, there can bee no diffe- 
renceat all. 


But whether the ſubie&s borne in thoſe | 
Countries in the time of thoſe kings vyere 

then capable of lands in England as natu- 

rall ſubies; or were deemed Altens, is the 
Queſtion * and therein Interpretatio pra- 
flica 15 to bee conſidered; and ſo the Caſe 
is brought to be examined per fimilia. And 
in Duwmitie Praxis ſanttorum et interpres 
 pr.eceptorum. | 

Now then-the Queſtion is, Whether 


| the kings Subiets of Englandand Scotland, | 


that be PoiF-nati, may be reſembled tothe 
Kings ſubie&s of Ireland, andthe lfles of 
Gerneſey , 8c. as now they bee: and to 
the ſubietes of Normandie, Aniow, and 
Gaſcoyne , and parte of Scotland in former 
times, when the ſame were the Domini- 
ons, and ynder the obedience ofthe Kin 

of England : :( for I ſpeake alwaies, an 

would be ynderſtoode of kingdomes and 


4 


| lacks the foundation of Reaſon, and hath 


| bedience, and: not of thoſe whereunto 


| 


Pot-nati. 
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dominions in poſſeſsion, and ynder o- 


the King hath right, buthath no poſle(- 
ſion or obedience.) I houlde, that in all 
points material] concerning this Queſti- 


on they are alike, though not inall things: |. 


( for, then it were Idewm, and not Simule : ) 
and this can not bee better ynderſtoode, 
than by examining the Obie&ions to the 
contrary : which in ſubſtance may bee re- 


duced to foure in number. 


Firſt for Ireland, it was gotten by Con- 
queſt, and the Conquerour may impoſe 
what Lawes hee will ypon them : But it 
is otherwiſe of kingdomes comming by 


diſcent. 
This is a conceipted difference, and 


notthe true parts of a difference: for thoſe 
that are borne in Ireland, and thoſe that 
are borne in Scotland, are all alike for their 
birth within the Kings Dominions, and 


__ 


— —______O@l 


tt — 
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Treland-: 


Obiett. x. 


Reſpon. 


—— 
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| are borne yader the like ſubieQion and 0- 


bedience to the King, and haue the like 
bond; Nay, euen the ſame bond of Alle- 
giance ; Thatis, they are borne Ad fidem 
Regis. | po 

Beſides, where 1t is aid , The Conque- 


| rour may impoſe what Lawes hee will: 


Then confider how it was in the Interim 
before King Iohn gaue lawes to Ireland. 
Nay, which is more, I aske whether 


| the Conquerour of Treland can giue new 


lawes to England, and make Iriſh mento 


bee as naturall borne ſubiees in England 
(if their birth-right doe not giue itthem) | 
| which . before the Conqu 
| not for, that is properly theQueſtion : | 
| But if any difference bee, the Caſe of de(- 


eſt they were | 


cent isthe ſtronger : For, ( asIuſtice Tel- 
verton ſaide) that is by an vndoubted Title | 
made by lawe ; the other by a doubttull 
Title wonne by the Sword. | 


But leaue Ireland gotten by Conqueſt ; 
vvhat fay you to the great kingdome of 


—— 


— 


France; | 


———_——— 
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France ; which Edwardthethird had firſt 


in right by lawfull deſcent, and after in 
poſleſsion by triumphant Conqueſt ; and 
yvhich Henry the ſixt held after in poſſeſs- 


on by deſcent? Was euer doubr made, 
| Whether the ſubjects borne there fo long. 
aS it vyas in ſubietion and obedienceto 


| the King, vvere capable of landes in Eng- 
| land? + 


 Iwillnowturne the Caſe, and aske an 
| other Queſtion ; If King Iames our Soue- 


| raigne had firſt beene King of England by 


lavyfull deſcent (as novy hee is) and after 
Scotland had deſcended vnto him, ſhould 
not the Subieds of Scotland (1 yomke ſtill 


| of Poſt-nati) haue beene judged as Natw- | 


rall ſubie&s in England, as thoſe of France 

were in Edyardthe thirds time? 2, 
Then, he hauing now both kingdomes 

by lineall, true,and layvfull deſcent, it can 


make no difference —_— the capaci- | 


te of Subies, yvhich kingdome deſcen- 
ded to him firſt , and yyhich ſecond ; but 


both are to him alike. And u is cleere, 


a+ n . 


0” is, : 


— 
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Poſt-natiin Englandare now capable and 
inheritablein Scotland, though ſome haue 
made a cauſelefle and needelefle doubt 
| [of it : and fo on the other fide thoſe of 
| Scotland are in England. : 


Ic is faid, Normandie and Aquitanie were 
no monarchies 'erkingdomes, butduke- 
domes or ſeigniories in France,and holden 
| ofthe Crowne of France, and therefore not | 
| to bee reſembled to Scotland, which is an 
| ancientand abſolute kingdome. 


This Obiection reacheth not to the | 
| reaſon of our Queſtion : For, bee they 
kingdomes, bee they Seigniories, yetthe 
ſubiectes borne there, were borne out of 
the ingons of England,and fo in that re- 


ſpe& Aliens : Butin that they were borne 
within the kings dominions, and ynder 
his ſubie&ion and obedience, they were 
| no Aliens but liege and natural! borne 
| ſubietes to the King; andſo capableand | 

inheritable in England. # 


 Poſt-nati. |: 


I ay beſides, the Dukes of Normandie 
and Aquitany were abſolute Princes, and 
had ſoucraigne power in thoſe countries, 
although they did not beare the name of 
kings ; as at thistime the Duke of Sayoy ; | 
the duke of Florence ; the Duke and State 
of Venice ; and of late, the great Duke of 
Ruſſia ; the Duke of Burgundy ; the Arch- 
duke of AuStria; &c. To att 6 
So the difference in Stile and Name 
makes no difference in Soueraignty : For, 
king Henry the eight had as abſohute ſoue- 
raignetie in Treland, vyhen his Stile was 
Lord of Ireland, as when hee changed his 
| Stile, and was called, King of Ireland.” | 

And, to fay, That'the tenure of the 
Crowne of Fraunce ſhould giue anypriui- 
ledge to them of Normandieand Aquitanie | 
| 2n England 15a ſtrange conceipt ; It might 


rather bee objected againſt them. But, asI | 


ſlaied before, they were borne within the 


kings Dominions, and vnder. his obei- |. 


ſance, and therefore as ſubiets borne in | 


* * . $\ . 
England. - -. + ebarlt 21 - | 
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_ Andifmen may beleeue ſome auncient 
Stories, Aquitany and Normandy had ſome- 
times kings, and were kingdoms ofthem- 
ſelues 7 and not depending norſubiect to 
the Crowne of France: nl the kingdome 
of France wasthen a ſmall portion of Gal- | 
lia, and buta little one, in compariſon of 


that which it isat this day. And ſomefay, | 


that there were foure and tyyentic kings 


in Gate; But as the kings of France 1tcrea- 
ſed in poyver and ſtrength, they ſubdued | 
their neighbor-Princes, and ſo that king- | 
dome grew to that greatneſſe thatnoyy it 
is at; euen as the Heprarchie in England was 
diflolued, and made an intire kingdome, | 
when one of the kings mightier than the 
reſt ſubducd his neighbors. 


- Iris faied further, that Normandyand 4- 

quitany vvere ſubiecs to the Croyvne of 
England ;and to the great Seale of England; 
but ſo is not Scotland. Ergo We. . 


, This ſtandeth not wel with that which 


; 
o 
od was 
$2114 
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_ Was obieQed before ; That they were but | 


| worth the time that hath beene ſpent a- 
| bout them . The Soueraignetie is in the 
| perſon of the King ;the Crowne 1s butan 
, 


| Enſigne of Soueratgnety ; the Inuefture 


| ar the will and pleaſure of the King : hee 


% 


| Elizabeths Seale , for dwerle moneths at- 


0; 
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Seigniories houlden of the Crowne of 
Fraunce. And it istrue, that before Ed- | 
ward the thirds time , thoſe Kings ot Eng- | 
landthat held thoſe great Seigniories , did | 
acknowledge, thar they held the ſame of 
the Crowne of Fraunce. En 
But theſe ObicCtions be lighr', and no 


and Coronation are but Ceremonies of. 
honour, and maieſtic : the King is anab- 
ſolute and perfe& king before he be crow- 
ned,and wahout thoſe Ceremonies. 
The Seale is to be altered and changed 


may haue one, hee 'may have many, as 
pleaſeth him. .The King did vie Queene | 


ter his comming into England : Queene | 
Elizabeth vied king Philips 8 queene Ma- 


ries Seale for atime ; and queene Marie y- | 


—— {ed 


a 4 MP of 
2 5 


| | fed king Edwards ſeale , And all that vyas 


ny things were done by auncient kings of 


*. TheKing may by his great ſcale com- 


| | Edw: 1. his Iudges kept ordinary Courts 


ſubieds, ifthey be in France,Spaine, Rome, 


_ | feales, the Earleof CheSter had a ſpeciall 
. | ſeale for thathis auncient County Palatine. 
| The Duke of LancaSter had a ſpeciall ſeale | 
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{o done, was well and lawfully done. Ma- 
England beforethe Conqueſt by their fig- | 


nature; aud ſfigne manuel] without anie | } 


ſeale at all; and ſome ſuch ſince the Con- | 
queſt alſo :as Graunts made by Maudethe 
Empreſle to Albericke de Vere, and others. 


maund all his ſubie&es thar bee vader his } 
obedience whereſoeuer they bee m the | 
world : So he did in Normandie ; ſo he did 
in Aquitany ; ſo hee didiin thatpart of Scot- 
land that he had in poſleſsion', And in 24. 


of inſtice there : and Ihaue ſcenetheRe- 
cords of Placita Exercitus Regis apud Edin- 
burgh, Apud Roxburgh,ApudS.Tohns-towne, 
QTc. inScotia. So heemay commaund his 


or Turkie, or the Indies. And for ſeuerall 


—_— 
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| for his new Countie Palatine . And after, 
when theſe Counties came to the kinges 


Seale of England. He | 
_ AndI makelittledoubr,but if the King 


of Scotland vnder his 0 


they will (asthey ought) ductifully obey 


2. and Edyard the 3. times they comman- 
ded many of the Lordes of that parte of 


dience. 


mitem Pibrochis Cuſtodem Regni ſuizac locum 
marinis mori fecerit. And the next day,vix. 


magnum Sigillum ſuum remaneret clauſum in 


poſleſsion , the Kinges continued ſeuerall 
feales intliem both tor the adminiſtration. 
ofiuftice ; butas ſubordinate to thegreat 


Scotland which then was vader their obe- 


ſuum tenentt quamdiu Rex in partibus tranſ- 


aliquo loco ſecuro , dum Rex efſet in partibus- 


| 


ſhall now commaund any of his ſubie&s | 
reat ſeale of England, 


him. Asinking Edwardthe1. Edwardthe 


: I finde that in 13. Ed'w.2.quarto die Tunij, | 
| the King ConStituit Adomarii de Valentia con 


Die Iouis quinto die Tunij Rex ordinauit,quod 


7” 


| Obicft. 4. 
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| Seneral Laws, | 


| Ergo,gc. | 


tranſmarinis ; Et ordinautt quoddam aliud 
paruum Sigillum interim pro regiming Regnt, | 
ad breuia,QFc. Confignanda, ſub The Adoma- 
ride Valentia Comitis Pembroch. Nota,heere 
was a petty Sealepro regimine Regni,where- 
inare compriſed Commiſsjonstor Iuftice, 
Mandatoria,Q& ad breuia conſignanda;which 
is for Remedialia as they are termed. - = 


It is ſaide, that Scotland hath Lawes that | 
are proper for that kingdome, 8 that they | 
are not ſubieto thelawes of England, and | 
lo econtra. f 

AndJaſtly it was faide , that in England | 
 euery perſon was within the juriſdiction of 
ſome Lecte, and atthe age of twelue yeares 
euery oNne1s to bee ſworne in the Leeteto 
bee Foiall and Loiall to the King of Eng- 
land ;'Thatis, to the Lawes of England, | 
(for ſo hee ynderſtoode Loiall:) Bur Po5t- 
natiin Scotland can not be ſo;andthat they | 
haue an other forme of oathe in Scotland : 


—_—_ 


= —_—— 
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-- Forthislaſt parte, ofthe Oatheinthe | repo. 
Leete, -the Lord chiefe Baron did cleere it | 
foplainely , as more needesnotto be faid. | 
This is.Legalis ligeantia ,' Itis not Alta lige- | 
antia by birth; which is that which we haue | 


now in queſtion, - 2500] 
The Hiſtorical[ diſcourſe that hath bin | 
made of Leetes, of Law-dayes,”of Decen- 
na, Decennaty, of the Tenne-mens Tale, 
and the Oathe of all Male children of 
twelue yeeres, &c. taken at the Leete, is | 
no newes indeedeitis very olde.. © 1. 
Maſter Lambard hath it all, and more | rantertives.' 
too, at large in Explicatione verborumiin the | pon _ 
word' Centuria ; (It vvas before-the Cons | | 
| queſt; ff OA T4 
| Bur it maketh nothing to this natural] 
| Allegeance and {ubieRion of birth ; it is 
| not Alca ligeantia by birth-right ; it is but 
| Legalis ligeantia' by Policie : And Fitgher- 
_ | bertcalleth it Swearing to the Lawe. 
| And it that werethe onely Bond and 
| Marke of Allegeance, many areoutot it, | 
{ and ſo at libertie . As, children ynder | IF 


—— 


L 3 twelue | 
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-/- . | twelve. yeeres;;: yet ſometimes they may || 
| committreaſonandfelony ; where, Mali | 
tia ſupplet«etafens; :S0-women of; all ſortes; | 
yet they. may bet ſhrewd. and daungerous | 
 raitours j5-and if they: bee-women-nobly 
| borne, or widowes that were wives to no- | 
| ble'men; they ſhall betr icd per ares. - | 
_-v-AlfoNoblemen. of all ſortes, who are | 
naither-bound torattendghe Lezte, nor ro 
take tht Oathe , as appeereth by Britton 
cap. 29: treating of 'the- Court: called [The 
| Shirifes Turn, out ofwhich-the Leete ſee- | 
meth-to be extracted : For, whatſocuer is 
not preſented in the Lecte may bee preſen- 
| ted andpuniſhed inthe Shirifs Twrne. And 
| M. Kitchin citeth Britton in this point for 
the Lecte; and alleadgeth alſo theſtatute | 
of a cap. 16, to the ſame puir- | 
ole. OTE of. PINLEES =} RES ” 
- And at this day the yiew-of Francke-, 
 Pleges, and the putting in of Francke-ple- | 
ges, and the Decennary, arebut barenames j 
| of things paſt the yſcand ſubſtanceis 6bſo- | 


| 


pe”, 
vo 
1 
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| And as it wasſaide, few inthis'place'| 
have put in ſuch Pleges,-or taken that | 
| Oath, and yer Icruſt wee are good ſub- 
ies,. and beare/ true faith and allege- 

[andaic 1 pave. 2d; 10) Gf eowt fhanuen - - 
* But this hath beene ſo fully anſwered Y 
| andcleered bythe Lord chiete Baron;and | 
the Lord Coke.,  chiefe Iuſtice ofthe Com- 
monp leas, as doewrong to ſpend time 
11 1t, 2 | 

But touching the ſeuerall Lawes; 1 fay, 
that ſeueral| lawes can- make no- difference 
in matter of Soueraigntie; and in the bond 
of Allegeance and obedienceto one King: | " 
And fo it concludeth nothing for the point | 
inqueſtion. | LI3R9I6 3000 21 3:25 

Normandy and Aquitany had ſeuerall 
lawes differing from x26 lawes of Enpland. | 
ſo had Frauncein King Edward the 3. and | | | 
Henrythe 6. histime, en cnoIVie | 

Ireland, before king Tohns time contimu- 
ed their auncientLawes, and ſo, for the | 
moſt part;haue done cuerfince; 1 © ES 


: Gerneſey and Þorſey haue yet at. this day | 


. S631. ſeue- > : 
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ſeuerall lawes, which, forthe moſt part, 


were the auncient Lawes and Cuſtomes of 
Normandie. NE: | Y 
Wales had, & 18 mavy things yet haue 
ſeueral! Lawes : ſo for the County Palatine 
of Chester 41ſo. | | 0 

 _ Yettheſe never were, nor muſt not be F 
| cante!led and cut oft fromtheir allegeance 
and obedience to the King ; nor the Kings 
5 | ſubie&sbornethere be incapable of lands 
. | and inheritaunce in England : for yyhere | 
there is butone Soueraigne, all his ſubiets 
borne in all his Domintons bee borne 4d 
fidem Regis ; andare bound to him by one 
bond of Faithand Allegeance: And in that, 
one is not greater nor leſſerthan an other: 
nor one to beepreferred before another: , 
but all to bee obedient alike ; and to be ru- 
led alike ; yer vnder ſcuerall Lavyes and 
——— Cuſtomes. And as Saint Gregorie ſayeth | - 
of the Church, 1n-ona fide nihil officit 
| Ecclefie ſanfte diuerſa conſuetudo . So will 
| conclude for'this point, That diuerſi- 
tic of Layves and Cuſtomes makes no 


—— 


| 


breach 
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breach of that vnitie of obedience faith, 


owe to their ſiege King and Soueraigne 
Lord. And asnone of them can be Aliens 
| tothe king, ſo none of them can bee Alte 

| ens or Strangers in any of his kingdomes 


- ont to another, no more than a Kentiſh- 
man, to a Cheſhire-man; or e contra. - 
And therefore all that haue bin borne 
| 1n any ofthe kinges dominions ſince hee 
was King of England,are capable and inhe- 


ception. 


And as to the other parteof the Obie- 
&ion, that there will be defe& of trial! ; 
for, things done in Scotland, cannot bee 


| little to our preſent Queſtion , whether 
$ Poit-naci in Scotland, be Aliens in England, 
| andnot capable of landesin England : but 
« trencheth to caſt ſome aſperfion vp- 
on the common lawe of England ; Tha 
-————_— ah "N10 
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tried in England ; I fay, thatthat maketh 


and allegeance which all liege ſubieds | 


or dominions ; nor Aliens or ſiringers | 


ritable in all his Dominions without ex- 


=  Poſi-nati. 


| 1t is not ſufficient to giue 1uſtice to the 
|  Kinges ſubieQes for lacke of ſufficient 
meanes of trial! of queſtions offact : but 
to this baron Acham gaue ſo full an aun- 
ſweare, as more cannot bee fated : And 
ſo hee did both cleare the doubt, and did 
vphould the ſufficiencie of the lawe of 
England in that behalfe. And itſeemath 
ſtrange , that this ſhould now bee found | 
outto bee obiected apainſt Scotland, ſince 
it vyas neuer heeretofore obtected for 
France, Normandie, Aquitany, nor is atthis 
| day for Ireland, Gerneſey, and Terſey, 8c. 
| | whereas all ſtand vpon the ſame reaſon | 
MI for the point of triall. But the wiſedome | 
of the lawe of Englandhath beene ſuch, as 
there neuer failed certen rules for triall of 
all queſtions 1n fact ; and thoſewere fit- 
tedand adaptedto the Matter whichwas 
to bee tried, And therefore, whalocyer 
doth diligently obſerue it, hee ſhall finde 
in the courſe and prattiſe of the lawes of 
England, aboue twenty ſeuerall formes of 


prialls : as by Battell ; by Iurie, and that 
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Proofes ; by Examination ; by Inſpection; 
by Certificates of diuerſe kindes; and by 
manie other wayes : And leſt thereſhould 
bee any detec in that behalfe , the Law 
| hath prouided feuerall formes of Toyning 


rie Student may ſee in the Bookes of Re- 
ports. ning 
| 


ions, and therefore for this part I con- 
clude, That if Argumentum afmiliwere c- 
uer wu and concludent in Lawe, my 


andlike Caſes ; and by ſo mane ſtrong 
arguments 8 ſolide reaſons drawne out of 
Booke Caſes, out of Statutes, out of the 
true rules and forme of pleading, and 
out of ancient Records and Precedents, 
ſome produced by M. Atturney, and ma- 
ny moe remembred by the Indges, as no 


| 


Lords the Iudges haue prooued this Caſe | 
+ | by ſo many plaine and diret Examples, | 


in diuerſe kindes; by Wager of Lawe ; by | 


of iſſues ; and in that, hath ſpecial} regard | 


of things done out of the Realme, as euc- | 


: Thus [ haue paſſed theſe foure Obie- | 


M 2 one 


| - 


a at. both. Ads. Ls 
—_— r__ 


} Rationem, 


am 


y 


otething canbeet more plaindy Xen! 
fied, nor appeare more like toan other, | 


Recyrrend.ad = 


| beconſidered ; for, itis faid, that Lex et 


| | and Knowledge bee infirute,. yet 


pli- 


has. this Caſe 1s. to thoſe Caſes which 
they haveremembred. 


doc faile , then it remaineth Recyrrere ad 
Rationens ; and what reaſon thatoughtto 
bee, and: FSA to bee vnderſtoode, i is to 


ratio ſumma, iubens ea que facienda ſunt, © 


rerapered reafons of common Diſcour- 
ſers walking 1n Powles, or atOrdinaries, 
1atheir feaſt 

with drincke , or blowne away with a 
whiffe of Tobacco. Lucretius noteth, that 
in many there is Ratioms ege8tas : And faint 
Gregory faith, Qui i fattis Dei rationem non 
Videt, infirmitatem ſuam confiderans cur non 
Videat,rationem videt.For, although Reaſon 


-No.man | 
| can-haue more ofitthanhee Fw ableof: 
Uery.man mult recaue it; and 


in 


Bur if examples and arguments 4 | fimili | 


prohibens contraria. . it muſt bethe depth 
of reaſon , not the light and ſhallow diſ- 
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ing and drinking, drowned | 


ers 


1 
q 
2] 
my 


—_— 


es. 


_ [known vedfell j he comme borrow his 
| neighbours braine-pan toputitin. And | 


of the graueſt and beſt learned Lawyers of 


ſcnberh thoſe that: ſhould bee Interpre- 


' Thatis, 1. AEtare graues, 2. Eruditione pre 
ſtantes, 3. Vſu rerum prudentes ,. 4+ Publica 
| authoritate conStituti; So,there muſt be gra- 
uitie, there muſt -be learning, theremuſt 
be experience, and there muſt be authori- 
| tie : and ifany one pf theſewant, they are 
not to beallowed to be Interpreters of the 
Lawe. Fo or hes oo TRE 
. - How all theſe Qualities concurre 1n 
| theſe reuerend Iudpges, whom wee hauc 
_| heard in this preſent Caſe, Lwill ſpareto 
ſpeake vvhat I thinke : For, ChryſoStome | 


- | I&tter tncorde. 


Plank | 


our age; and a priuie Counſellor to one | 
_ | of the greateſt Monarches of Europe , de- 


ters of Lawes by foure ſpeciall qualities, | | 


teacheth mee , Qui laudatur infacie, flagel--| * 


therefore it is not withour cauſe ,, that one | #o7perwde | 


vers [urk prive 
dentia pag, 118 


| In ſecking out this depth. of Reaſori,. 
1* _— I 


Poft-nati. 


the fame Author gjueth a caution ; which 
| 49%. | isthis ; Viriumquodin hoc genere fugi debet 
TT. - Teſt,ne,ft Rations noninuenias, mox legem fine 
| | | rationeofſeclames. Andin36.H.6.Forteſcue 
| | Gaicth the ſame in effe&, which is thus; 
; | We haue many Courſes and Formes which bee | 
houlden for Lawe,and baue beene houlden and | 
3 | wſedbecauſe of Reaſon ; and notwithitanding | 

the reaſon benot ready in memory, yet by ſtudy 
1.30 $2 THIS VN 


+ _ | Now:when wee come to examine b 
| | reaſon', whether Po$t-nati in Scotland ſhall 
| _ . | bedifabledas Aliens, orſhall be capable |. 
{| - | of lands in England, as naturall borne ſub- 
| ies there ; wee arefirſt to confidet yyhat- 
| [| isthereaſon whic Aliens inthe Domini- 
| ons, and ynder the obedience of other 
- | forraine Princes, are nor capable of landes 
| inEngland: Andurely,thetruereaſonis; 
that which was. noted by baron Altha ; 
and hathfince beene ofte remembred;yz. 
4 - | The dinger that might thereby come to 
= - | the king and thecommon-weale: Special- 


A — —_—_—— 


—_ _—_ 
=» 2 - — 
% - 0 "_" 


If: 


4 


5 wow Sedition and Rebellion in the 


| | boththe kingdomes, no morethanitcan 


o' 
- 


land are- Aliens., and oughtnorin reaſon 


| 


 PoſEnati. : 4 
ly by drawing hither too great multitudes 
ofthem: for ſo the Treaſure ofthe Realme 
might bee tranſported by them into other 
forraine Kingdomes and Countries; 
- whereby it. might bee vſed againſt the 
King, and hap preiudice' ot the State: 
And beſides, they might vnder-hand 


ingdome , and cauſe many other daun- 
gers and inconueniences : . but that rea- 
fon cannot ferue againſt /Poih-nati in Scot= 
lind, now that there is. but one King of 


ſerue-againſt thoſe that are borne in Ire- 
land, or Gerneſey, or Terſey : and therefore 
in reaſon are as capable of landes in | 
England, as the kings ſubieQs of Ireland, | 
and Gerneſey, and Jerſey are. 


 Againſtthis, there haue alſo beenema- 

ny Obie&ions made, and Reaſons deviſed 
thar ſceme witty, and haue ſome ſhewof 
probability to proue that PoiF-natiin Scor- 


—_— 


—— 


Cy” 


F 3p Polt-nati. | 


| to bee capable of landes in England, -vide- 
licet: LIB 
| © 1+ That England and Scotland were two! | 
ancient ſeuerall kingdomes ynder ſeuerall 
kings,and ſeuerall crownes. | 
; 2+ Thatthey continue yet ſeueral king- 
domes. _ | 
- 3. That they have yet ſeuerall Lawes, | 
euerall Seales, ſcuerall Crownes, and ſene- | 
rall Kings: Fort 15 ſaid, though king James 
' | be king of both, and hath but one natural! | 
body,yetin judgement of Lawhe is in re- 
| ſpect of his two ſeuerall kingdomes, as 
two ſeyerall kings, and the ſubiects of ech 
feuerall kingdome are bound to him by. | 
diſtin allegeance , according tothe ſeue- 
rall Lawes of the kingdome where they 
were borne. -.. OE WEE 
Andall thisis grounded vpon this rule 
or fiction in Lawe: Quando duo turaconcur- 
runt in pua perſona , aquum &8t ac fi eſſent in 
diyerſfis. og T0 Wes 
And yponthis ground is this new form 
of pleading deuifed , which the Defet= 


— 


. 
| | [ | , 
«+ +. < , & 


— hane vicd in this Cafe, ſuch.85 can- 
not be found in any Record , cuertohaue 
beene pleaded before ; and may as. well 


| land, as againſt the PoS-nati of Scorland. 


{| ies, which were borne jn any ofhis do- 


8 OI —_— 


| in ſubjeftionand obedienceto him, and 


mies : helde ) 1t May be proba inferred, 
That it was then generallyhoulden , thar 


| Matter it felte was ſuthcent 30 Lavve to 

diſable anie fuch'Plaintffe : for, againft 
French-men that 'vvere not vnder the 
ded. .And as thoſethatwere not ſubiecs 


ence., Aid:then preſume to bring ſwites, 


= © I 


— 


N.*. and 


1 - 
3 


Ol. 


ſerye agaioſt the Kinges ſubiectes of Ire- | 
| And {thence 1 former times the like. 
| forme of pleading yvas neuer feene a- | 
| gainſt any of the Kings of Englandes ſub-. 
| minions outof Englaud,as in Normandie or 
__—_ orin France (I meane ſuch part 
| of tas was inthe Kingespoſſeſsion,, and 


| not in thatparte of France which his ene- 


neither ſuch a forme of pleading , nor the 


| |rotheKang, mor-borne ;vnder his oþedi- 


_—_— 


. 
4 


| P, 23.Elizab, 
| Dyer.376. 


dE. 


_— 


| atidaRions in England . So ircann | 'bee 
| thought, -bur'thar he king having/ ther | 


ſo'targe and -ample Dominions beyond 


the Seas, as Normandy and Aquitany; and 
| many other partesof France; ſome of his | 
| fubie&s borne there, had cauſe'to haue, 

| and did bring the like ſuites jn England. 


And fithence no ſuch Plea is found to | 
haue bcene then vſed againſt them, it can | 
not mLaweand-Reaſon bee now allowed | 

againſt the PoSt-nati in Storland: For,l may 


 fay- as Aſcuelaied in 37. H.6. Ouf'Predeceſ- 
ſors were as ſage and learned as we be. 


And 1-ſce not, butthat inthis Cafea 


 |-good/Argument may bee reaſonably de- | 
Aited from the Negative, as it was in the 

| Cafe: reported by the greatlearned, and 
moſt graue and reuerend Tudge fir James 


Dyer chiefe Iuſtice of the Common pleas, 
 Anno23-Elizab. The Queſtion there, was, 


|-Whether- an erroneous judgement giuen | 
-$#0Rie, whichiSa member of the Cinque- | 


-portes, might bee reuerſed in the kinges 
Benth, or Common: place at Weſtmun- 


- I X50" Lb df » OS. ano ths. » . —_ 


»wmmn, 


ſter; 


—— 
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fer + "Andi it Hd. : Sedproo 
it tale breue in Regitro, necin aliqut. 
bus Precedentibus curiarum prediflari inue- 
tri potuerah ,, deminns.Cancellarins Bromley 


per opinionemCapitaliuns Infticiariorum Vert 


 #ſque Banci denegauit tals -breue' roncedere. 


Ando Iuſtice Fenners argument houldeth | 


| well;viz. There is inthis Caſe tho lawe <y | 
| exclude the Complainant, Ergo. hee is a 

| licge and a naturall borne ſubie&. 

| But the forme of pleading inthe time | 
of king Ed. in Cobledickes caſe; which was 

| cited our of Hengam, - ( and the Booke 


ſhewed heere by the 'Lord chicte Iuſtice 
Coke): is-{o dire and plaine for this our 
Queſtion, as nothing can bemoreplainet; 


and therefore I- thinke i it-not amiſleto re- | 
- Port itagaine. . 


The © Caſe Was in effec and h ubſtaunce 


thus:.. 
A woman jevades Writte of Ayel a- 


gainſt Roper Cobledicke, and declared of 
| the ſcifin - Roper her Grand-father , and | 


conucied the diſcent to Gilberther ken 


— c— 


'' N 2 and 
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Pof-nati. 


ah8 from him'ts the Demaundant,, as his | 
daughter atid heife « The Tenant pleated, 

that the Dematindant was a Fretnch-wo- 
man, and not ofthe ligeance nor ofthe fi- | 
delitie of England; and demaunded iudge- 
ment if Thee ought to haue the ation a- 
gaifſt him. [This plea yvas houlden to 
bee inſufficient ; and thereupon the te- 
nantamendedhis plea, and pleaded fur- 
ther, That the Demaundant was not of 
the ligeance of Exgland, nor of the fideli- 


tie-of the King ; and demanded iudge- 
An 


ment, &c. And agaifiſt that plea none ex- | 
ception was taken, butthereupon rhe De- 

maundant prayed licence to depatt from 
her Writ. By this itappeareth plainely, 


| thatrhe firſt plea » Alleadging thatſhe was 


a French-woman , and not of the lige- 


| ance , nor of the fidelitie of England, was 
| inſufficient ( and ſo declared by Berreford 


the chiefe Iuſtice ; ) For, there can bee no 
fidelitie nor allegeancedueto England, re- 
ſpecting the land and foilewithout a So- 
uyeraigiic and King. But the ſecond Plea 


alledging, 


he ———_—_ 


; 


| Poſt-natt, j | 9; 
alledging,, that ſhee was, notof the lige- | 
ance of England, nor of the fidelitie of the 
- | King, was good and ſufficient :' For, to 
the King Eden and allegeance is due; 
and therefore, ſince ſhee failed in that, ſhe 
was not to be anſwered:and thereupon ſhe 


- 


praied licence todeparte from her Wrine, 


and ſo ſhe left her ſuite. : 


Now, for the reaſons which haue beene | 724543. 
| drawne and ſtrained outof the ſtatute 4». Reahwacf = 
14: Edw.z. ifthey bee well examined, they | nothe tubiee 
ſerue little for this point which we haue in | 55 
hand. | Uk kf 
|. Itisto beconſidered, at whattime, and 
| ypon what occaſion that Statute was made: | 
King Edyv. the third being rightheare to / 
the Crowneand Kingdome of Fraunce by 
deſcent from. his Mother , and hauing I» 
ſpent many yeeres for the recouering of 

e lame, refolued to take ypon himthe 
| Name and Stile of King of France ; being | 
| aduiſed thereunto by them of Flanders - : 
Hereupon hedid take the Stile'of King of 


DE —— 


— 


N 3 France; 


——— 


Pof-nati. © | 


—_—_— 


| Frawmce ;/ and altered his Seale and his | 
Armes ; and after a while, placed- the | 


Armes of France before the ancient Armes 


| of England, as they are borne atthis day. | 
| This gaue occaſion for the making of | 
this ſtatute : for ſome people ( Aſcungen- 


tes, faith-the ſtatute) ſecing this change, 


and conſidering the large andample ex- 
tent , and the magnificence of that great 


Kingdom e,beganne to doubt thatthe =_ 


| would make'his Imperiall feate there;a 


conceiued thereby, that the kingdome of 
England, being the leſſer, ſhould beein 


| ſubiection of the king and kingdome of 
France, being thegreater, and to bee go- 
uerned and ruled by a Vice-Roy,or Depu- | 
eh as they ſaw Ireland was. And ths 2 
| theKings Stile, England was placed before 


France, yetthey ſawe the Armes of Prance 
marſhalled before the Armes of England ; 


fay it was not ſo. 
' To clcere this doubt,:and to take away 


| this feare from the Subie&s of Enpland, 


\ 


| 


| 
| 


in 


| 


| though at the firſt bearing thereof ſome 


appeare by the wordes of the 


elte. 


atute 1t 


per application of that Caſe then be- 


tweene England and Fraunce, to this our 


itmult be thus: 


the leſſer ). had afterwardes the kingdome 
of France ( being thegreater) by deſcent, 
and tooke the Stile of King of France. 
| King lames king of Scotland. (becing the 
| lefſer ) hath afterward the kingdome of 


and taketh the Stile of King of England. 


before the Armes of England. { 
| King James hath changed his Seale, and: 


his Armes in England, and hath placed the: 


Armes 


Now it you will make an apt and pro- 


| England (being the greater) bydeſcent, 


Wi” King E4:3. altered his Seale, and his | 
| Armes, andplaced the Armes of Fraunce- 


* 
F 
i « 7 
- * 

? 

, 

. 

of . 


was this Statute made, as doth plainely 


Caſe now, betweene Scotland and England, 


1. Edy. 3 then king of England ( being 


» = . 
—— 
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Armes of- Ge" defore the Armes of | 


Scotland. ' ebb 4 ig 


3. It was then © OR King Edw. 
3. would remoue his Courtout of England, 


| the lefſer,and keepe his Imperiall ſeats and 
| ſine in France,the greater. 


Kivg.Iames hath indeede remooued his 


| Court out of Scotland, the leffer, and doth | 


in his royall perſon (with the Queene and | 
af | his Chtdrer) keepehisIm-! 
periall ſeate in England, the greater, | 

4- Inaltheſethe caſes agree;but yet one | 
difference there i is, and that is inthe Stile : 
Forking Ed.z. inhisStile placed England, 
the lefler, being his ancient kingdome, be- | 
fore France, the greater , being new ly def- 
cendediyntohim. - 


But King Iames in his Stile placeth Eng- 


| /and,thegreater, though newly delcended 
| vnto: him, before Scotland, the lefler, my 
his ancient kingdome, 


5. Now 


—_—_—_———— 
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5+ Now, this being thus ; perhappes | | 


Scotland might out of this Example haue 


conceiued the like doubt againſt England, | 


as England did then againſt France : But as 
there was then no doubt made, whether 
the kings ſubie&s borne in England(hould 
be capable of lands in France;{o,out of this 
ftatute, and vpon this example no doubt 
can bee interred , whether the kings ſub- 


ies now borne in Scotland, ſhall be capa- | 


ble of lands 1n England. 

But, all theſe Obietions, and the 
ground whereupon they are framed, Tix; 
Quando duo iura Fe haue beene fo tho- 
rowly and profoundly examined , and 
ſo learnedly and fully anſwered and clee- 


| red by the Iudges, as | make no doubt buy 


all wiſe and indifferent hearers be well la- 


| tisfied therein. © 


 Andifthere bee any fo poſſeſſed with a 
preiudicate opinion again Trueth, and 
Reaſon, that will lay in their owne heartes 


| licet perſuaſeris non perſuadebis ; & lo, either 
Serpent- like ſtop their eares, or elſe wil- | 


O fully 


——_— __ MM 


A dangerous 
diftin&ion be« 
tweene the 
King andthe 
Crowne, 


fully abſent  themſclues ; becauſe they 
would not heare the weakneſſe and abſur- 
dities of their owne conceipts laied open 


and confuted : If there bee any ſuch I 


ſay (asIrruſt there bee but few , and yer 


 [ feare there bee ſome) I would theyhad 


learned of Tertullian, That Veritas docendo 
ſuadet , non ſuadendo docet. And LI with that 
they bee not found among the number of 


thoſe to whome Saint Paul faieth, Si quis 


ignorat,jgnoret: And Saint Tohn in the Apo- 
calips, Q#i ſordidis e8t, ſordeſcat adhuc. Aud 
Lwill exhort with Saint Paul. Qui tener, te-- 


neat , and not' wauer or doubt by ſich | 


weake arguments and obiections. 


- Butin this new learning, there is one | 


partof it ſo ſtrange , and of ſo __—_— | 


conſequent, as may not let it paſle, vi. 


Thar the king 1sas a king divided in him- | 


ſelfe ;- and foas two kings of two ſeuerall 
kingdomes; and that there be ſeuerall alle- 
geances, and ſcuerall ſubieions due yn- 
to him reſpeRiuely in regarde of his ſeue- 


" 


— 


rall 


—_ —_ _ 


E- PoRt-nati.- 
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| rall kingdomes, the 6ne not participating 
with the other. 


This is a daungerous diſtinQion be- 
tweene the King ws, the Crowne, and be- 
tweene the King and the kingdome:lt rea- 
 cheth too farre ; I wiſh euery good ſubie& 


either by traitours, asin Spencers Bill in Ed. 
ward che ſeconds time (which Baron Syig, 
and the Lord chicte Baron, and Lord Coke 
remembred ) or by treaſonable Papiſts, as 
Harding in his Confutation of the Apolo- 
vie maintaineth, that Kings haue their au- 
thority by the poſitive Lawe of Nations, 
and haue no more power, than the People 
hath, of whomethey take their temporall 
| iuriſdicion ; and ſo Ficlerus Simanca, and 
others of that crew. 
 Orby ſeditious Searies and Puritans, 
as Buchannon De Ture Regni apud Scot os, 


Penry, Knox, and ſuch like. 


"——_ A_ 


followers, and oftheir FaQtion , there is in 


——— 


_— 
"_ 


to beyare of it. It was neuer taught, but | 


For, bytheſe, and thoſethatare their 


O z their | 
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their Pamphlets too much ſuch traiterous |: 
ſeede ſowne. = 


| 
| AbſurdileFin | But leauing this , I will adde a little 
{| this dange« 4 
| cous diſtingis | More, to 304 0%" wh in reaſon Robert Cal- 
wine, and other-like Po$t-nati in Scotland, | 
ought by Laweto be capable of landes in 
| Enpland- and for that, I wilremember one 
rule more which 'is certen and faileth not, | 
and oughtto bee obſeruedin all Interpre- | 
tation of Lawes; and that is, Ne quid abſur- 
dum, ne quidilluſorium admittatur. 

But , vpon this ſubtile and dangerous | 
Diſtin&ion of Faith and Allegeance due 
totheKing, and of Faith and Allegeance 
due to theCrowne, and to the Kingdome | 
(which is-the onely Baſis and Cl 
tall maine reaſon to diſable the Plaintife, | 
and all Poſt-nati ) there follow too many 
orofle , and fowle abſurdities, whereof 1 | 
will touch ſome few, and fo conclude, that | 
in Laweand Reaſon this ſubtile, but abſurd 


and dangerous diſtinction , ought not to 
beallowed. 


a IT__ ” rac. ad. , _— 
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| 'This.Bond of Al legeance 'whereof __ 


diſpute, is Vinculum fidei ; it binderh the 


ſoule and conſcience of euery ſubied ſeue- 


rally and reſpeQiuely, to be fairhfulland 
obedient to the:Kang : and asa Suuleor 
Conſcience cannot bee framed by Policie; 
ſo Faith and Allegeance cannot bee framed 
by Policie , nor-putinto a politikebodie. 
An oath muſt be ſworne by a naturall bo- 
die ; homage and fealtic muſt be done by a 


It. 


and foueraigne ,. to whome this faith-and 
allegeance is due by all his ſubics of Eng- 
land and Scotland, can any humane policie 


and the king of Scotland? or 
kingdome of England, andthe kingdome 
of Scotland, ſo long as there is. but one 


king? Can the king of England wowkud| 


——_— 
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QO 3 an 


natural] bodie, a politike body cannotdoe 


Now then, ſince there is but one king, 


| 


| divide this one King, and make himtwo-| 
kings: Can cor Regis Angliz be in manu Do- | 
mini, and cor Regis Scotiz not ſo? Can there | 
bee warres betweene the King of England, 

Jabrs..- the | 


Lo 
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anarmy roial into Scotlandagainſt the king 
| of Scotland?. Can there bee any Letters of 
Marke or'Repriſall now graunted by the 
king of England, againſt the ſubiects of the | 
king of Scotland? Can there bee anyProte- 
ions now, Quia profeFturus in exercity Ia- 
| cobi Regis Anglie in Scotiam? 
| .- /Nay*ſhortly, Can any man beea true 
ſubic& toKing Tamesas King of England, 
and a traitor or rebel| to king Iames as king 
| of Scotland? Shall a foote breadth, or an 
| inch breadth of ground make adifference 
of birth-right of ſubie&ts borne vnder one 
king? Nay, wherethere are notany certen 
bounds or limitesknowne atall , but an 
imaginarie partition wall, by a conceipted 
fiction in Lawe? It is enough to propound 
theſe and ſuch like Queſtions , whereof 
| many more might be remembred : they 
carry a ſufficient and plaine anſweare in 
| themſelues : Magis docer qui prudenter in- 
ferrogat. 


As the King nor his heart cannotbee 


PoFEnati. 
diuided,; for hee is oneentire-King ouer 


all his ſubieces, in which -Joeuer-of his 
| Kingdomes or'.Dominions: they vvere 


borne, ſo hee: muſt not bee ſerued nor 


obeyed:by halues ; hee muſt have intire 
| and perfect obedience of his ſubjects: for, | 


Ligentia ( as Baron Heron faied well) muſt 
haue foure qualities ; It mult bee 1. Pura 
& fimplex : 2. Integra Q& ſolida : '3. Vniuer- 


ſalis non localis : 4. Permanens; continual 


illeſa. Diuide amans heart, and-yowloſe 


| bothparts of it, 'and make nohearbaral}; 


ſo hee that is not an intire ſubie&, "but 


halfe faced ,. 1s no fubieQart all; and hee | 


thar is borne an intire and perfect ſubieR; 
ought by Reaſon and Lawe tohaucall the 
freedomes , priuiledges, and Eenefites 


| pertaining to his Birth-right in all the 


Kinges Dominions ; and ſuch: areall the 


Poit-natiin England and Scotland. Andthe | 


inconuenience of this imaginary locall al- 


legeance hath beene ſo lately, andſo ful- 


| ly. declared; by the -Lorde chiefe Tuftice 
| Coke, as more-needes not bee faied in It; 
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+ Inrlomeſpeciall Caſesthere ſometime 
may bee a king of. ſubiets without land in 


poſſefsion , as. Iuftice. Fenner noted inthe 
gouernement which Moſes had ouer the 
people of Tſrael m-the wildetneſſe; andas 


io the Caſe which fir Tohn Popham the late | 
Lord chiefe Iuſtice did put in the Parlia- 


ment :-If a King and his ſubiects bee dri- 
uen out of his: kingdome by his enemies, 
yet notwithſtanding hee continueth till 
King ouer thoſe ſubiects, and they ere ſtil 
bound vnto- him-by their bond of allege= 
ance, whereſaeuer hee and they bee : But 
there can not beea King of land without 
ſubie&s-: For, that were but Imperium in 
belluas,and,Rex Q& ſubditi ſunt relatiua. -. 


- I faied there was an other generall rule 
for expounding. of Lawes, whichl1 reſer- 
uvedto bee laſt ſpoken of, I will now but 
touch it 4 for, I will nor ſtand to examine 
by humane-reaſons , whether Kings were 
before Lawes, or Lawes before injes: 


nor how Kings were firſt: ordained ;'nor 


whe- 


\ 


| 
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Polt-nati, 
whether the kings, orthe people did firſt 


make Lawes ; nor the ſeuerall conſtituti- | 


ons and frames: of ſtates and -common- 
weales:; nor what Plato or Ariftotle haue 
written of this argmment. 011-44 
They were men of finguler [carving 
and wiſedome, but-wee:muſt conſider 
the time, and thecountrie in which they 
lived, and in all their great learning they, 
lacked the true learning ofthe knowledge 


of God. They were borne and liued 1n | 


Greece ,' and in popular States: they wete 
enemies,or atleaſt miſlikers of all Monar- 
chies ;.yet oncofthem difdained net to 
bee a fetuant.or metcenatie hircling to a 


Monarch. They accompredall the world | 


barbarous , but their owne Countrey of 

Greece ; their, opinions therefore are. no 
Cannabis to. giue:Lawes. to kinges and 
kingdomes , \no'more than fir Thomas 
| Modres Vtopra.z, or ſuch Pamphlets as wee 
haueatenenie Marte... ©» 
- I beleeye him that ſateth, Per me Re- 
| ges regnant', & Principts infladecernunt; And 


- 


4 Prowca.s, 


P 


Poll-nath, ; 
I makeno doubt, butthatas God ordai- 
ned kings, and hath giuen Lawesto kings 
 themſelnes, ſochee hathauthorizedand 
gluen: power to Kings to glue Lawes to 
their ſubieRts ; atd ſo kings did firſt make 


| lawes; mtthan ruled by their lawes, and 
altered and changed. their :I.awes'trom 


at 


 timetotime,. as they ſawe occaſion, for 


the good of themlſelue and their wb 


iefts. #Þ: 
: And this vwd why ns rt God 
Ra wit For,as Saint Auguſtine ſateth,b2 
hoc. Reges Deo feruiunt ſicue ets:Diumitus Prets 


| cipitan; in quantain ſunt Repes ; ſiinfua Repo 


bona iubeant;. mala prohibeunt», 'non;ſolum que 


| pertinent ad humanam ſetietatem., k Verumetilne | 


age ad diuinam:religionem,3 311d. «001 50 
- AndIhould Thoma:#quinas bis opini- 
onto be good , Rex-folutrs aLegibusyuead 
vim cog Aiuamſubditns eſt levibus quoad vim dt- 
reftiuam propria cvoliintate.” \ And for this 0- 


pinion there isa ſtronger aurhoritie;cuen 
from GodhimſelfeinEccle; taſtes;;ca.$. Jer. 


| 2% ja. 0s Regicobſerne' od Nages'in fuaraments 
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on dicere el quaſqpam poteſt, quiare ita wool : 


.vihy eciag led a liele bees the Com 
mon Laweto the Ciuile Lawe; I finde in 
the ctuile Lawe a dire& Text, watranting 
that generall Rule which I reſerued to 
this place,which 1 is this ; Inter equitateminſ- 


ou > oportet mpicere. 
Ry Principis Tus dubiuta declarans'; Thus 


fact quoad onnes. And fome graue and no- 
table Writers in the ciuile Lawe fay Y, Rex 


Jn iudicat de _ a inre non OW 


fſtines words , which are theſe; Genevale | fas 


rare:So ] may not wrong the: ludges of the 


common Lawe of England ſo much asto 


jr 


— 


Dei, e-rwer. 4. Sermo illius poteſtate plenta eff: | 


que interpoſitam interpretationem nobis ſolis &: 


And another like Textin theſe words, 


eft lex animata : Some fay, Rexeſt lex loquens: 
Some others ſay ,” Interpretantur legem CONs . 
ſuetudo e& Princeps ; Another ſateth ,- Rex 


And as 1 may not RR Saint Py 


cum eft ſocietatis human regibus fu obtempe- 


| 1: P 2 ſuffer: 


CodJlit,Tit.ts | 
lei, | 


Ibidem le, 13. 


— —— 
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aputation -to' bee caſt _ 


| # v ;  nath TERS." "ER 
" | Bianiini) $ 
| | | | , 
ſaffer. an ' 


them, Thatthey , or the Common lawe 
doe not attribute as great power andau- 
thoritie to: their Soueraigues the kinges 
of England, as the Romane lawes didto 
| their Emperours: For, Brafon the chicte 
 Tuſticein the time of king Hem the third, 
hath theſe direct wordes, De Chartis Re- 


| peZtanda interpretatio &3: voluntas; Crumeing fit 
| interpretari cuiusgft condere. And Britten in 
the time of king £4. 1. writeth as muchin 
|.cfle&, |) _ 
So a5 now ifthis queſtion ſeem difficult, 
| that neither dire law , nor Examples 8 
Precedents, nor application of like caſes, | 
nor diſcourſeof reaſon, nor the graue 0- 
pinion of the learned and reuerend Jud- 
ges, can reſolye it, here is a true and cer- | 
tenRule, how both bythe Ciuile Lawe, 


| | 
[$7 di 
{<7 | an 
| | 
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itmay and oughtto be decided: Thatis, 
by ſentence of the malt religious;learned, 
 and-iudicious king thatcuer: this|king+ 
dome or lland had.  . 6 ard 

Butthis Caſe is ſo cleare a 


notatall;.: oro Fein 3H aero 
 Andinthis I would not be miſ-ynder- 


new Lawes, or ot altering the Lawes now 
&anding; Imcanenot ſo,butl ſpeake on- 
ly of interpretation of the Lawe in new 
queſtions anddoubts, as now in thispre- 
7. caſe : neither doe I meanchereby to 


Parliament;(farre be it from my thought) 
Itis the great Councell of the kingdome, 
whereineuery ſubic&hath intereſt. And 
to ſpeake of the conſtitiition or forme of 
it, or how, or when it was firſt begunne, 
is for bnfie Queſtioniſts; It ought to bee 
obeyed and reuerenced , but not diſpu- 
ted ; anditis at this time impertinent to 


this Queſtion, 


_- — _ At. 4 


derogatcany thing from the high court of | 


—_v 


 andrhe ancient Common lawe of Eigland | 


$this needeth | 


ſtoode, asthough I ſpakeof making of | 


| 


_ tt. 
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{But cerrenit4s, ar hatl beene the wile | 
dome of:theKinges ofthisRealmeto-re: | 
ſcrue in'themſcluesthat ſupreame power | 
torcall theirNobles, Clergie,8 commons | 
together , when they ſawe greatand vr- 
gent Cauſes ;-and by that great Councell 
to make Edidts and Statutes forthe weale 
| of their people, and-(afctic of the King- 
dome-and State, as in Ao 10. Edw.3. the 
Aſſembly atNottingham forthe great wars 
in France: And in 4m: 20:F1.3; Proniſiny-| 
| nes Merton, which Lremembred before. --!/ 


| 06s oe | -Therehaue beene made ſome Obie&id. 
| ES. ons of inconueniencie,, as for bearing of 
litie, Scotand Lot,andſuch other charges;and 

ſome out of trugalitie, that the king ſhall 
loſe hisprofit of making Demizens, and 
ſach like ': Theſe are ſo light as leane 
them tothe winde ; They are neither fit 
forParliament, nor Councell, nor Court. | 


' - Another argument and reaſon againſt 
the Poſt-nati hath beene lately made out 


i 


— 


——_— 


' | of England will ever ſuffer ſo greata parte 


 itwere toſyrchargeiour Common;zi;and | 
thatthis maybe mv feculaſeculorum. know | 

not well-what this meanes. The Nation | 
tsancient,,nobleand famous; ithey haue | 


| that ſuch multitude fans number will 
leaue their natiueſoile,:and all tranſport | 


Man ; Gerneſey , and ferſey * Whie ſhould 


outany foundation or ground of reaſon. 


bhi th OY UP On On 


of diffidence and miſtruſt ;;rhat they will 


come into England ſans number, and ſo.as 


7 


many. honqurable:andwoorrhie Nable | 


men and Gentlemen , and many: wiſe 
and worthie men of all degrees and:qua- 


hrics.; they haue landsand faire poſteis- 


ons in Scotland : Is it therefore to bee ſup- | 


poſed, or can itinreaſon becimagined; 


chemſclues hither ? | Hath thelrich done | 
ſo? Or thoſe: of Wales, or of the Iles of 


we then ſuſpeCt it now more forScofland? 
Nay, doe you ſuppoſe that the Kinge 


of his Dominions , and ſo great and fa- 
mous a Kingdome as Scotland's to bedil- 
peopled ? Ir is a doubtimagined with- 


mm—_—_ 


But! 
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Butifit were to bee doubted, the twelue 
ludges that haue concurred in opinion, 
and that late-worthy Tudge Pophan hadas 
great cauſe to feareit asany others: They 
are wiſe, they- are learned, they haue 
faire poſieſgions and good eſtates , They 
have poſteritic to care for , as others 

Yet, admit it bee a matter worth the 
doubting of, what isthatto the yoong | 


PoRt-nati that are not like in many yeares 


| to come hither in ſuch number? Shall we 


vpon this cauſleſſe feare depriue them of 
har lawfull Birth-right>. FSLAM 
Haue wee ſeenc in theſe fiue yeeres 
2am anie moe of them than this one a- 
one that haue gotten any Lands in Erg- 
land?And this little thathe hath is ſo ſmall 
and poore a portion, thathis purchaſeis | 
not great, and therefore no iuſt cauſe of | 
offence toany... . _ at 1 I 4 
Nay , if you looke ypon the Aute-nati,' 
p— ſhall find no ſuch confluence hither, 
ut ſome few (and very few in reſpe& 


of that great and populous kingdome) | 
that haue done loag and-worthie ſeruice 
to his Mateſtie, haue, and ſtill doe attend | 
him, which I truſt no marymiſlikes» For, | 
 therecan bee none ſo ſimple, or childiſh 
(if they haue but common ſenſe) as to | 
thinke that his Maicſty ſhould have come 
hitheralone amongſt ys,andhaue left be- 
linde him in Scotland, and as it were caſte 
oft, all his ould and worthie Seruants. 


_— — —— PSP ———_ 


And if theſe Noble and worthie Gen- | © 
tlemen of Scotland, I meane the Ante-nati 
be louingly and brotherly entertained a- 
 mongſt ys, with mutuall loue & beneuo- 
lence,that ſo we may coaleſcere,& be ynited 
together, by marriage, and otherwiſe (as 
in ſome particular caſes wee ſee it already 
happily begunne) no. doubt God will 
blefle this Vimion of both theſe Nations, | 
| and make them, and the King, and great 
Britaine to, be famous through the world; 
and feared & redoubted of ouri'enennes, ” 
and of all thatwiſh ys ill ; For, /zs omta- | 


1617 Q fortior, \ 
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fortior , er concorkia altos face moon. But 
what may follow vpon fuch arguments of : 
| diffdence and ſuſpition Which ſeeme 


but to hinder Vnion, andto breedediſ- | 


cord anddifſention I will notſpeake ; Let 
| cuery 'wiſe man conſider itwell: For, Hu 


maneconſilia caſtigantur obi celeftibus ſe pretfes | 
runt: And'remember Saint Paules caution, | 


Stenurcemmordetts , Videte ne ab inuicem conſus 
mamint. 


 Andfortherefemblancethatharh bin 
made of this Caſe of PoR-nati (but indeed | 
forthe Vnionof both Kingdomes) with 
the houſwites cutting of her cloth by a | 
threede, I will ay but this, Thatiffhee 
cut herpeece of clothin length aſwell as 
in breadrh, allthe rhreeds will bee cute, 
and the dank marred. And this cuttin 

in this our Caſe, is, to cutte all afwel| 
Ci: length asin breadth , cuen through 
all the Kinges Dominions ; and ſo will 


rent. afunder the whole ſframoof the V- 
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nion ; and cut in 
Allegeance. 


peeces all thethreeds of 


, But now I wil aske thisqueſtion:How | 


long (hallthis ſuſpition and doubt conti- 
aue? Shall there bee adiſ-ynion for cuer? 
It ut bee faied, No, but vntillthe Lawes, 
and Cuſtomes of both Kingdomes bee 
made one and the ſame: thenT aske;how, 
and whenſhall that be done? Andit may 
bee, that the Conſtitutions of the Coun- 
tries bee ſuch as there can hardely in all 
things bee ſuch an abſolute and perfe&t 
reconciling or vaiting of Lawes as is fan- 
cied. Is it yet ſo betweene England and 
V/alcs? or betweene Kent and Cornewall? 
or betweene many other parts of this 
{ Kingdome? Ifay no; and Iſpeake it con- 
fidently , and rruelyir is not ſo , nor well 


can be ſo. Therefore let England and Scot- | 


land bein like degreenow , as Englandand 
Vyales were for many hundred yeeres , 
andin many things are yet ſtill ; and yer 
let Vnion and Loue increaſe amongſt ys, 


—_ 


euen | 


Q 2 


A Quction, 
how long this | 
ſuſpition and *' 
diſ.vnion ſhall 
_ continue? 


] ObieQionvp- 
1 on Duinanton 


| Beſpor!” 
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- Poſinati. 


euenn ſecula ſeculorum. . Let ys notbeſuch 
as Saint Bernard noteth , Amant quod non 
decet , timent quod non oportet , dolent vane, 


gaudent cvanius . And let'vs no-longer 


make queſtion, wherher ſeuerall Lawes 
and Cuſtomes bee :markes of ſeperation 
anddiſ-ynion, or of (cuerall'/Allegeances; 


tor certainely they are not. 


One other Reaſon remanes - againſt | 


theſe Pojt-nati, and thatis outof a-proui- 
dent foreſight , or as it were apropheſy- 
ing: VWhatifa ſeperation of theſe King- 


«® 


domes fall-hereatter ? 


Of this I can fay but Aſa omen, It _ 


| Potentia remota ( as Iuſtice Y/illiams ſaied ) 


and Itruſt in God Remotiſimat. And [L will 
cuer pray to God that it neuer fall ſo , vn- 
till the King ofall Kinges.reſumeall Sce 

ters and Kingdomes into his owne hands. 
And let vs take heede of finnes of Ingra- 


titude and Diſobedience; andremember, | 
that Adam and Eve were puniſhed , Non 


propter | 
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Poft-nati. 
propter pomum, ſed propter -vetitum. And for 


bus qui ſequuntur ſpiritum ſuum , & nbil Dis 
dent . And the Prophet Eſay ſpeaketh to 
all ſuch with aa other Ye , YVxillis qui di- 


ſpergunt. 


Now then , as M. Solicitor beganne 
with ſeeking out the truth ; ſo I will con- 
clude with E/dras words, Magnaeft Veritas 
& preualet : And with this further ,Eatenus 
rationandum donec veritas inueniatur : Cum in- 
| uenta eft Veritas , figendum ib Indicium : Et in 
victoria veritatts,ſoli oeritatis intmici pereunt. 


T5 The Conclufron. 


the Iudges , and the reaſons that induce 


zine, and all the Poft-nati in Scotland, are in 
Reaſon, and by the CommonLawe of 


ſuch Prophets , lerthe Prophet Ezechiel ca, | 
13. anſwer them , Vee Prophetis infipienti- | 


'T Hus 1 hauc heere deliuered my con- 


currence in opinion with my Lordes 


and fatisfie my conſcience , That Re. Cal- | 


Q3z Eng-| 


dS 
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| habled to purchaſe and haue free-hould | 


| Calumes Bill for the Lands and Euidences 
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Bggladvaturall bo ne ſubies withinthe 
$EANCE of the King of England an din- 


and inheritance of lands'in England . and 
to bring reall ations for the ſame in Fug- 
land. 


For , if they haue not this benefit by 
this bleſſed and happie Vnion , then are 
they.in no better caſe in England, thanthe | 
king of Spames ſubiecs borne 1n Spaine,&7c. 
And ſo by this Vnion they hauc gotten 
nothing: What they haue loſt Iuſtice el 
werton did well note. RE 


And therefore I muſt ge ludgement 
inthe Chancerie , That the Defendants 
there ought to make dire& anſwer to Ro. 


for which he complaines, 


T. Elleſmere Canc. 
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